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BILL G. TINKER,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No.
9112553



)

9100665

VECO, INC.,

)



)
AWCB Case No. 93-0248


Employer,
)



)
Filed with AWCB Anchorage


and
)
October 8, 1993



)

EAGLE PACIFIC INSURANCE CO.,
)



)


and
)



)

ALASKA INSURANCE GUARANTY ASSOC.
)



)


Insurers,
)


  Defendants.
)

________________________________________)


We heard this matter in Anchorage, Alaska on February 10, 1993.  The employee attended the hearing and attorney Jaime Hidalgo represented him.  Attorney Phillip J. Eide represented the employer and its 1989 insurer, Eagle Pacific Insurance Company.  Attorney Clay A. Young represented the employer and the Alaska insurance Guaranty Association.  The Association assumed the liabilities of the employer's failed insurer, Pacific Marine Insurance Company.  That company had insured the employer for the period from August 1983 through June 1986.  The record closed at the and of the hearing.


At hearing, it was undisputed that the employee worked for the employer.  It was also undisputed that the employee has suffered from adult onset diabetes since the mid‑1970's and that his left lower extremity was surgically amputated below the knee in 1991. At issue is the compensability of the condition which resulted in the amputation.  Whether the employee had been injured at work, when any injury occurred, and the relationship of any injury to the need for the amputation was strongly disputed.


ISSUES

1. Does the employee's undisputed failure to give the employer timely, written notice of a 1986 frostbite injury to his right, big toe and left foot bar his claims for compensation and benefits based on those injuries?


2. Was the November 1991 surgical amputation of the employee's left lower extremity below the knee a compensable result, under the Alaska Workers' Compensation Act, of:  a frostbite injury to his right big toe, a frostbite injury to his left foot, an ankle injury in 1990, or food poisoning in 1991?


SUMMARY OF THE EVIDENCE

We  considered the following deposition transcripts:


1. Craig E. Aubuchon, M.D., July 9, 1992.


2. John A. Hartman, D.O., July 9, 1992.


3. Bruce H. Francis, M.D., January 22, 1993.


4. J. Michael James, M.D., November 23, 1992.


5. William J. Mills, Jr., M.D., December 17, 1992.


6. William J. Mills, Jr., M.D., January 21, 1993.


7. Molly B. Southworth, M.D., November 23, 1992.


8. H. John Visser, D.P.M., July 9, 1992.


9. Bill G. Tinker, March 6, 1992.


10. Bill G. Tinker, August 31, 1992.


11. Grover Moreland, October 30, 1992.


12. Jerome T. Van Ben Coten, December 7, 1992.


We also considered the hearing testimony of the employee, Dr. Francis, James H. Slack, Van Ben Coten, James R. Marlowe, and Marvin L. King.  Exhibits admitted at hearing are referred to by the sponsor and a number.  The employee's exhibits are referred to as "Hearing exhibit" followed by the number.  The insurers' exhibits are referred to as “AIGA Hearing exhibit" or "Eagle Pacific Hearing exhibit" followed by the number.  Exhibits to deposition transcripts are referred to as they are identified in their respective transcripts.


In his March 6, 1992 deposition the employee testified that he worked for the employer as an equipment manager on the North Slope. (Tinker Dep. at 5).  He began working on February 9, 1985. (Id. at 7).  He reported to project manager Grover Moreland and construction superintendent Marvin King. (Id. at 8).  His work entailed supervision of 50 to 60 employees. (Id. at 10).


The employee stated that he suffered frostbite in February 1986 while working for the employer.  At the time he was engaged in moving equipment for a pipeline at Kuparuk.  He was supervising the movement of equipment between the base camp and Kuparuk, 36 miles away. (Id. at 19).  While outside at Kuparuk in his pickup truck, high winds and blowing snow reduced visibility to 100 feet.  Due to those conditions he spent 24 hours working out of the truck and a nearby mobile office. (Id. at 20).  Both the truck and the office were heated. (Id. at 22).


The employee testified he wore felt‑lined boots. (Id. at 23). When he returned to camp and removed his boots, they were saturated with sweat. (Id. at 24).  He noticed a dime sized blister on the outside of his right, big toe. (Id. at 25).  The blister was white but the color of the foot, and his other foot, looked normal. (Id. at 26).  The employee stated he reported the incident to Moreland, King, and an "office man" named Roger Wickstrom. (Id. at 29).


The employee explained that he did not think the blister was serious.  He soaked his feet in warm water and foot soap.  In the next few days, though, the blister broke and the wound became infected.  Since he was due to return home, he did not see a medic on the North Slope but instead flew home to see his own physician. (Id. at 30).  He saw Dr. Visser, a podiatrist.  He had not seen Dr. Visser previously. (Id. at 37).  He had a hard time getting an appointment with Dr. Visser, because the doctor's main office is in St. Louis and he only sees patients in the employee's town once a week. (Id. at 38). Dr. Visser prescribed antibiotics, Betadine soaks, and Silvadene ointment for treatment of the right toe. (Id.at 40).


After seeing Dr. Visser he returned to work with the toe still infected.  He went to the medic at that time to get additional antibiotics. (Id. at 42).  He had some problems walking due to the toe.  It healed up in August or September. (Id. at 46).  Sometime in July his left big toe starting getting red and sore. (Id. at 47).  He went back to Dr. Visser for that problem.  Dr. Visser performed surgery on the toe. (Id. at 48).  The employee testified his family physician is a Dr. Wheeler in Farmington, Missouri. (Id. at 60).


The employee attributed the amputation of his left lower extremity to his 1986 frostbite.  Prior to 1986, he had no problems with his feet.  Afterward, he had many problems. (Id. at 69).  The employee admitted that when he filled out his pre‑hire medical questionnaire he answered that he did not have diabetes. (Id. at 79).  When he went to the North Slope medics, the employee stated, he did not mention a history of diabetes to them either. (Id. at 80).


The employee testified in his August 31, 1992 deposition that he worked on the North Slope until January 14, 1990.  He also worked one week in June 1990.  At that time he got food poisoning and was sent home. (Tinker Dep. 11 at 28).  On cross‑examination, he corrected that testimony, he stated that those dates should have been 1991. (Id. at 53).  After he got frostbite in 1986, he mentioned his problem to Marvin King a day or so later in their rooms at camp. (Id. at 36).  Four or five days later he showed King his foot. (Id. at 37).  King and Moreland were his supervisors. (Id. at 38).  He did not mention his diabetes to Moreland, King, or Wickstrom. (Id. at 41).


He went home for three weeks of rest about one week after the frostbite incident.  He saw a doctor about two weeks after arriving home. (Id. at 41).  He developed an infection on the tip of his left big toe gradually in July 1986. (Id. at 45).


At hearing the employee testified he started working as an equipment manager for the employer in February 1985.  In February 1986 he suffered frostbite while stuck away from camp for 12 to 24 hours due to a blizzard.  His feet got wet from sweat inside his felt‑lined packs and he was unable to change his socks or boots.


He stated that upon return to camp his feet felt damp and cold.  He removed his boots and noticed a blister on his right, big toe.  His feet were a dull red color.  He did not notice anything wrong with his left foot.  He soaked his feet in warm water and foot soap.  His feet felt cold and tingly.


He reported his condition to Grover Moreland and showed him his feet.  Moreland told him to take care of them.  He also told Marvin King.  King saw his feet and also advised him to take care of his feet.  The employee also told Wickstrom.  The employee testified he did not seek medical attention on the Slope because he was due to return home soon for rest and recuperation.


At home he went to see Dr. Visser, a podiatrist.  He had never seen Dr. Visser or any other foot doctor before.  Despite having diabetes since 1974, he never had any problems with his feet before February 1986.  He returned to work although the wound on his foot was still open.


Back on the Slope he went to see the medics.  They recommended he continue taking the prescribed antibiotic and soak his feet.  The employee stated that contrary to the dates on the medics' notes, Hearing exhibit 5, he did not see the medics in 1985.  He did not have any frostbite in 1985.  He did not see a personal doctor at any time in 1985 nor did he have a foot infection in 1985.  The employee identified Hearing exhibit 6, a medical intake form which was signed by him and dated April 20, 1985.  He stated he did not have any recollection of seeing the medics on that date and suggested he might have entered the wrong date on the form.


In May 1986 his feet were sore and he had some trouble walking on them.  The infection in his right toe was improving.  In July 1986 he saw Dr. Visser for redness in his left big toe.  He had surgery on that toe.  He did not remember any injury to his left big toe between March and June 1986.  His right toe was healing in July 1936.  He did not recall favoring his right foot at that time.


He returned to work after the surgery at the end of his rest and recreation period.  On November 13, 1986 he saw a medic on the Slope.  He obtained a re‑fill of his prescribed antibiotic.  His right toe had healed, the prescription was for his left toe.  Every time he returned from the Slope, he saw Dr. Visser.  In 1987 Dr. Visser performed surgery on a hammer toe on the employee's right foot.


In November 1988 he had redness in his right foot, chills, and fever.  He did not remember injuring his feet at work.  He was admitted to a hospital while back at home.  After he was admitted, his left foot became red and swollen.  Both feet were operated upon in December 1988.  He returned to work seven weeks after surgery, in mid‑January 1989.  His feet were sore and he continued to soak and wrap them each day.  He continued to see Dr. Visser each time he returned home for rest and recreation.


The employee identified Hearing exhibit 12, an injury report.  He filled the report out at the request of Jamie Slack after the December 1988 surgery.  He reported frostbite of his right big toe in 1986.  The employee identified a note, signed by Jamie Slack, as Hearing exhibit 13.  He testified that Slack worked for the employer in the personnel and safety area.


The employee stated that in 1990 he was able to walk and work.  His left ankle became swollen in April of that year.  Dr. Visser took X‑rays and prescribed antibiotics.  He also saw Dr. Visser in June 1990.  At that time his left foot was swollen and tender.  The employee identified Hearing exhibit 16, an injury report signed by Tim Slaybaugh.  The employee did not fill out that report.


The employee testified he turned his ankle in December 1990 while working for the employer.  He stepped down off a truck and his left foot slipped.  He did not tell anyone at the time because it seemed only to he sprained.  Later he developed an open wound on the bottom of the foot.  He then reported the injury around January 13, 1991.  At that time he told a first aid man, Alan Rochelle, in order to get to see a doctor about the problem.


The employee stated his left arch had collapsed.  At home, he saw Dr. Hartman.  Dr. Aubuchon then became his treating physician after referral from Dr. Hartman.  The employee testified he was unable to work through May 1991.  He returned to work on May 29, 1991.  At that time his feet had healed.  He identified Hearing exhibit 20, an injury report signed by Tim Slaybaugh.  The employee stated he did not fill out that form.


That report referred to an incident around June 2 or 4 when he felt he developed food poisoning after eating at camp.  He reported to the employer's office that he was sick and seemed to be better.  However, he went to a medic after symptoms continued and the medic directed him to return to Anchorage.  He was examined at a hospital and his left foot was swollen.  He was told to go see his physician at home.  By the time he reached home his foot was swollen and he felt sick.


He was examined on June 7, 1991 and admitted to the hospital for surgery on his left foot.  He has not worked since that surgery.  Dr. Aubuchon performed the surgery.  In November 1991 Dr. Aubuchon surgically amputated the employee's left lower extremity below the knee.  The employee testified he does not feel that he could return to work at the job he held for the employer.


On cross‑examination, the employee testified that he signed Hearing exhibit 12 [an injury report] at block 16.  He also made the entries in blocks 14 and 15.  Block 9 , which indicated January 1986 as the injury date, was filled in by him but the date was incorrect.  That January 26, 1989 report was the first report he filled out regarding injury to his feet.


Hearing exhibit 6, a medical evaluation form filled out, signed and dated by the employee when he first saw the North Slope medics, indicated "No" under work related disease or disorders.  A March 31, 1986 document from Mid‑West Podiatry, Exhibit 2 to the employee's first deposition transcript, was signed by the employee when he first saw Dr. Visser.  He reported gradual onset of complaints and answered "No" to any injury or accident to his feet or legs.


The employee reiterated that he did not see the North Slope medics in 1985.  The employee stated that he had soaked his feet in foot soap and warm water on previous occasions before February 1986.  He had never been told to soak his feet to reduce diabetic swelling.  The employee admitted that his testimony about the normal appearance of his feet in February 1986, at his first deposition, differed from his testimony at hearing that his feet were reddened.


Hearing exhibit 9, a medical report from Dr. Wheeler in November 1988, noted the employee reported frostbite "about three years ago." The employee stated he did not remember telling Dr. Wheeler the frostbite had occurred three years before.


The employee testified that he was aware of the need to fill out injury reports for workers' compensation purposes.  He admitted he filed no injury report in 1986.  He asked Slack at a safety meeting in January 1989 whether there was any file relating to his feet.  He had never asked anyone at the employer about such a file previously despite his surgeries in 1986, 1987, and 1988.


Hearing exhibit 21, a medical report from St. John's hospital, contained a reference to severe frostbite in 1988.  The employee stated he did not know how that report came to include such a statement.


The employee testified his right toe healed in 1986.  Then his left toe problem also healed later in 1986.  In 1987 he had hammer toe surgery and that condition also healed.  In November 1988 he had additional problems and surgery on both feet which also healed.  In 1989 he had other problems which then also healed.  In the summer of 1990 he had left foot swelling and surgery from which he recovered and returned to work briefly.


On further cross‑examination the employee testified he did not fill out injury reports for any events in 1986 or 1990.  He admitted that in his initial deposition transcript he stated that he knew of no other work‑related injuries which might have caused his current problems.  He never told any physician seen after December 1990 about any injury in December 1990.  The employee testified his December 1990 injury was unwitnessed and occurred around Christmas.  No specific occurrence was mentioned in the report of January 1991.


In January 1991 he was contacted by insurance adjuster Lynn Palazzotto.  He gave her a written statement in February 1991.  He identified the statement as Eagle Pacific Hearing exhibit 2. He did not mention any work events except frostbite in February 1986.


The employee testified he had no reason to expect falsification of the dates in the medics' reports.  He had no explanation why he would have entered 1985 as the date in Hearing exhibit 6.  He did not recall telling Marvin King that his frostbite occurred while going out to the shop in his slippers.  The employee stated his original treating physician for diabetes was Dr. Wheeler.


Craig E. Aubuchon, M.D., testified in his July 9, 1992 deposition that he is a board‑certified orthopedic surgeon. (Aubuchon Dep. at 6).  He specializes in foot and ankle surgery and 15 to 20 percent of his practice involves patients with diabetes. (Id. at 7).  Some of the complications of diabetes are referred to "diabetic foot." (Id. at 8).  He first saw the employee on January 31, 1991 on referral from Dr. Hartman. (Id. at 10).


The employee told Dr. Aubuchon he had frostbitten his feet in 1986 but recovered.  He told Dr. Aubuchon that two years before seeing Dr. Aubuchon he had developed a severe staph infection in both feet. (Id. at 11).  On examination, the employee had a Charcot breakdown of the foot, in a neuropathic foot the bones break down and assume an abnormal position. (Id. at 13).  Such a condition is commonly found in diabetics. (Id. at 14).


When Dr. Aubuchon's associate saw the employee in June 1991, the employee's left foot was swollen and infected. (Id. at 19).  The employee stated he had food poisoning in Alaska and shortly thereafter the foot swelled up. (Id. at 25).  The condition did not respond to treatment and in November 1991 Dr. Aubuchon surgically amputated the employee's left lower extremity below the knee. (Id. at 22).


In the absence of any penetrating wounds to the foot, Dr. Aubuchon assumed the infection was a hematogenous spread of infection to the foot.  In such cases bacteria are carried to the infection site through the blood. (Id. at 26).  Dr. Aubuchon could not say to a reasonable degree of medical certainty where the infection came from. (Id. at 32) An infection in one foot could spread to the other foot. (Id. at 35).


Dr. Aubuchon testified the employee stated in his medical history that he had frostbitten both feet. (Id. at 38).  Dr. Aubuchon stated he could not rule out the possibility that the employee's food poisoning resulted in the left foot infection. (Id. at 41).


H. John Visser, D.P.M., testified in his July 9, 1992 deposition that he is a podiatrist and board‑certified in pediatric surgery and pediatric orthopedics. (Visser Dep. at 6, 7).  Individuals with diabetes frequently have problems with their feet and 30 percent of Dr. Visser's practice deals with diabetic patients. (Id. at 9).


Dr. Visser stated he first examined the employee on March 21, 1986.  His notes of that date indicate the employee had an ulcer on his left foot.  Dr. Visser noted that, in light of the employee's testimony that the ulcer was on the right foot, his note might be incorrect. (Id. at 16).  Dr. Visser could not recall the situation in 1986.  He next saw the employee in July 1986. (Id at 17).


The employee had at that time a problem with his left foot.  Although an operative report described the right foot, Dr. Visser was certain the foot involved was the left.  He based that belief on his own notes, the notes of a resident at that time, the pathology notes, the anesthesia records, preoperative X‑rays indicating osteomyelitis, and the consent form signed before the operation. (Id. at 19, 20).


Dr. Visser stated he had no independent recollection of the employee's medical history related to him in March 1986.  Based on his notes Dr. Visser believed the employee had a left foot problem in March 1986 which worsened and required surgery in July 1986.  At the deposition Dr. Visser reviewed notes from the medics who saw the employee on the North Slope.  Those notes were dated 1981 but it was assumed that the date was incorrect and should have read 1986.  In light of that information Dr. Visser concluded that the employee came to him with a right foot problem in March 1986 and the left foot problem in July 1986 was a separate problem. (Id. at 25).


Dr. Visser testified he treated the employee after the July 1986 surgery until September 1986.  Although the foot was not completely healed at the time he did not see the employee again until July 1987. (Id. at 30).  At that time he saw the employee for a hammer toe on the right foot.  No other problems on either the right or left foot were evident at that time. (Id. at 31, 32).  He performed surgery to relieve the hammer toe so that the ulcer it had caused could heal.  The employee had healed by the time of his January 1988 examination. (Id. at 33).


Dr. Visser next saw the employee in December 1988 after he had already been admitted to the hospital.  He had been admitted with an ulcer on the right foot and developed an ulcer on his left foot while in the hospital.  (Id. at 34).  Dr. Visser stated the employee had a central space abscess on the left foot and a medial space abscess on the right foot. (Id. at 35).


Dr. Visser testified abscesses are often seen in diabetic patients.  They are prone to develop them due to their loss of sensation, the dampening effects of high blood sugar on the natural immune system's ability to fight infection, and effects of the disease on the small blood vessels. (Id. at 37).  Usually, abscesses form from the effects of an ulcer, a break in the skin, a foreign body, a fungal infection, or an ulcerated corn or callus.  They do not develop from the blood stream.  He stated, "In other words, they don't become sick and have high fevers and suddenly seed bacteria into their foot.  It usually goes the other way around." (Id. at 38).


Dr. Visser stated the employee recovered well and he last saw him in February 1989.  However, in June 1989 the employee returned with other ulcers.  The earlier ulcers had healed but the employee had formed new ones. (Id. at 44).  After treatment the employee returned to work.  Dr. Visser saw the employee in April 1990 for a swollen left ankle.  He diagnosed Charcot osteoarthropathy. (Id. at 45).


That condition is a complication of neuropathy in which the bones become demineralized and weakened.  Normal stress can then lead to profound fractures. (Id. at 46).  It is common in diabetics and certain other conditions. (Id. at 47).  Dr. Visser stated he did not know whether frostbite could cause neuropathy.  Dr. Visser did not see the employee again after June 1990. (Id. at 48).


Dr. Visser was asked whether he could say to a reasonable degree of medical probability that the employee's right toe problem in March 1986 was a substantial factor in the amputation of his left foot.  He stated that changes in gait due to the right toe ulcer could have resulted in pressure on the left foot and the development of ulcers. (Id. at 52).  However, if the North Slope medic's notes indicated that the right toe ulcer healed by May 1986,it would be less likely that the left toe ulcer of July 1986 was caused by the March 1986 ulcer.


Dr. Visser testified that any loss of tissue and ulceration could, in an individual with diabetes and neuropathy, lead to complications.  Pressure or frostbite could cause tissue loss. (Id. at 55) .  Dr. Visser could not tell by viewing the employee's ulcer in March 1986 what caused it to form.  He relied on the employee's history to relate it to frostbite, (Id. at 56).


To investigate the relationship of the initial ulcer to the later problems, Dr. Visser stated it would be helpful to ask the North Slope medics when the right toe ulcer healed and the left toe ulcer began. (Id. at 70).  If the right ulcer had healed two or three months before the development of the left ulcer, the left ulcer would probably not he associated with the right. (Id. at 56).


Dr. Visser testified food poisoning could result in bacteria in the blood stream.  However, he considered it unlikely that an ulcer in the foot would result from that type of condition. (Id. at 72).


Jerome T. Van Ben Coten testified in his December 7, 1992 deposition that he has been a physician's assistant since 1975 working on the North Slope. (Van Ben Coten Dep. at 5.)  He did not recall the employee.  However, by request, he brought the employee's medical record to the deposition.  The records were copies of documents maintained at the clinic on the North Slope.  Copies of the records were included as exhibit 1 to the deposition transcript.


Van Ben Coten stated he did not remember examining the employee. (Id. at 11).  His notes indicate, however, that he first examined the employee on April 20, 1985. (Id. at 10).  Included in the record was a medical evaluation filled out and signed by the employee and dated April 20, 1985.  The employee had an infected, open wound on the big toe on his right foot.  Van Ben Coten cleaned, disinfected, and bandaged the wound and prescribed Duracef, an antibiotic. (Id. at 15).


Van Ben Coten testified the employee told him that he had frostbitten his toe in February and saw his own physician.  It was getting better but now appeared to be infected. (Id. at 13).  Van Ben Coten found no injury report in the file.  He would conclude from that absence that the injury was not job related. (Id. at 14).  He saw the employee twice more at roughly two‑week intervals.  Each time the toe seemed to be improving.  As the employee was scheduled to go home he advised him to return to his personal physician for follow‑up. (Id. at 16, 17).


Van Ben Coten stated he did not see the employee again and the employee had not told him of his diabetes. (Id. at 18).  His notes would have included any problems related to other toes or the left foot if he observed any.  However, the notes had no such entries. (Id. at 19) . In response to questions whether the employee might have actually been seen on those dates in 1986, rather than 1985, he stated he was positive the dates on his notes concerning the employee were correct. (Id. at 26).


At hearing, Van Ben Coten identified six exhibits marked as AIGA Hearing exhibits 1 through 6. They were copies of daily medical logs from the clinic maintained by each physician's assistant.  He had obtained them, after his deposition, in an effort to pin down the dates the employee was seen at the clinic.  AIGA Hearing exhibit 1 was his daily medical log for April 20, 1985 which he filled out and signed.  For privacy purposes, he had blanked out the portion of each log relating to the problems and treatments of each individual listed as seen that date.  The employee was listed as being seen at 10:50 on April 20, 1985.


AIGA Hearing exhibit 2 was his daily medical log from May 2, 1985.  It indicated the employee was seen at 13:40 on that date.  AIGA Hearing exhibit 3 was his daily medical log from May 17, 1985.  It indicated the employee was seen at 12:40 on that date.


AIGA Hearing exhibit 4 was a daily medical log filled out by another physician's assistant, Ron McClellan, on April 20, 1986.  The employee was not included on that list of patients seen in the clinic on that date.  AIGA Hearing exhibit 5 was his daily medical log from May 2, 1986.  The employee was not included on that list of patients seen on that date.  Finally, AIGA Hearing exhibit 6 was his daily medical log from May 17, 1986.  The employee was not included on that list of patients seen on that date.


Van Ben Coten testified every person seen in the clinic each day is recorded in the daily medical log by the physician's assistant as part of the collaborative agreement with their physicians.  The daily sign‑in logs, in which the patients record their visits to the clinic, are only retained for a two‑year period.  Those logs for the 1985‑1986 period in question were therefore unavailable.


Van Ben Coten stated that the daily medical logs were not considered part of the individual patient's medical records.  They are retained, collected by year, in a filing cabinet at the clinic.  Copies of the logs are mailed weekly to the supervising physicians at Providence Hospital in Anchorage.


James R. Marlowe testified that he is a physician's assistant and has been since 1977.  He treated the employee for stomach pain on June 5, 1991.  He could not determine the cause of that pain and referred the employee for examination by a physician.  He examined the June 2 through June 6, 1991 medical records to see if any food poisoning had been diagnosed.  During that period three persons reported stomach pain.  Two were diagnosed with viral gastroenteritis and the third with giardia infestation.  If the employee had developed food poisoning from eating chili at the dining facility at Deadhorse, he would expect other complaints of food poisoning also.


Looking at his daily medical logs, he stated he first saw the employee on November 13, 1985.  At that time the employee requested a re‑fill of Duracef, an antibiotic.  The next previous record entry reflected a visit to the clinic on May 17, 1985.  The first entry, dated April 20, 1985, indicated a visit to the clinic which resulted in a prescription of Duracef on that date.


John A. Hartman, D.O., testified in his July 9, 1992 deposition that he is board‑certified in internal medicine. (Hartman Dep. at 6).  He first saw the employee in consultation at a hospital in December 1988.  Dr. Wheeler, a general practitioner, asked him to consult. (Id. at 7).  The consultation involved the employee's fever. (Id. at 35).


The employee told him that he had returned from Alaska 10 days before.  A week before seeing Dr. Hartman, the employee noticed a sore on his right foot. (Id. at 9).  The employee did not report any left foot symptoms at the time of his admission to the hospital. (Id. at 26).  When Dr. Hartman saw the employee on December 8, 1988, there was an obvious problem involving both feet. (Id. at 36).  Dr. Hartman believed the initial frostbite ulceration in 1986 resolved and "other things that happened after that were separate things."  He agreed with the opinion that the 1986 ulceration "cannot be used to attribute the numerous recurrent ulcerations, abscesses, and infections [the employee] has had over the ensuing years." (Id. at 28, 29).


William J. Mills, Jr., M.D., testified in his December 17, 1992 deposition that he is a board certified orthopedic surgeon. (Mills Dep. at 5).  He also maintains a particular interest in problems arising from exposure to the cold, such as frostbite and hypothermia, and has had work published in that area. (Id. at 6).  At the request of Eagle Pacific he examined the employee on March 5, 1992.  His report of that examination was included as exhibit 1 to his deposition, (Id. at 7).


The employee told Dr. Mills that he suffered a foot injury in 1986, while exposed to the cold while working on a project in Kuparuk. (Id. at 10).  When he returned to camp, thinking only that his feet were cold, he discovered a blister on his right foot.  He believed that was in February 1986. (Id. at 11).  The  employee also related a history of Type II diabetes dating back to 1974 or 1975. (Id. at 13).  Dr. Mills testified amputation of a foot due to diabetes‑related complications is not uncommon. (Id. at 16).


Based on the history recounted by the employee, Dr. Mills believed the employee had suffered a superficial (involving skin and subcutaneous tissue) cold injury of the right foot rather than a deep cold injury (involving muscle and bone). (Id. at 30).  Dr. Mills knew of no statements by the employee or medical reports from his previous treating physicians and their assistants which would indicate a cold injury to the left foot.  However, since the employee's left foot had been amputated prior to Dr. Mills' examination, Dr. Mills stated he could only rely on what he had been told or read in the medical reports. (Id. at 32).


Dr. Mills testified that someone with severe neuropathy caused by diabetes could have complications like the employee's without a cold injury. (Id. at 33).  He could not make a connection between the cold injury and the employee's left foot condition. (Id. at 41).


Dr. Mills stated that many persons with Type II diabetes who control their diet and weight have no problems requiring the amputation of a foot. (Id. at 46).  Frostbite in a person with diabetes could trigger infection, ulcerations, and eventual loss of a foot. (Id. at 47).  Bacteria could spread from one area of the body to another, and diabetes increases susceptibility to that sort of spread of infection. (Id. at 53).


Dr. Mills stated at his second deposition on January 21, 1993 that he had treated over 1200 cases of cold injury since 1955. (Mills Dep.  II at 6).  Although frostbite can affect only one extremity, the majority of Dr. Mills' patients had freezing injury involving either both hands or both feet.  Sufferers of diabetes face a higher than average risk of cold injury if subjected to severe conditions (Id. at 8).  It was possible that if the employee sustained a cold injury to his right foot, he would also have sustained a cold injury of the left foot at the same time. (Id. at 16).


Following a cold injury, if an ulceration occurs or lesion does not heal, the usually occurring complication is infection. (Id. at 11).  Persons with diabetes are more susceptible to ulcerations and infections than individuals without diabetes.  A cold injury to the foot could cause changes making it more difficult for the body to handle the pre‑existing diabetes. (Id. at 13).


Molly B. Southworth, M.D., testified in her November 23, 1992 deposition that her specialty is endocrinology. (Southworth Dep. at 5).  She examined the employee, on referral from Dr. Mills, on March 5, 1992. (Id. at 9).  Her reports from that examination were included as exhibits 1 ‑ 3 of her deposition.  The employee's control of his Type II diabetes fell in the intermediate range. (Id. at 16).


Dr. Southworth stated that it was quite possible that the employee suffered a cold injury which was a substantial factor in additional vascular damage. (Id. at 23).  The employee told her he suffered frostbite of both feet.  When he removed his boots, both feet were red. (Id. at 24).  The employee's description of the frostbite incident in his depositions was somewhat different than what he told Dr. Southworth during her examination. (Id. at 27).


Dr. Southworth testified patients with diabetes frequently develop foot conditions, "diabetic foot," which result in amputation.  Therefore, the employee's amputation could be consistent with the natural progression of a diabetic foot. (Id. at 36).  She reiterated, however, her opinion that if the employee had a significant cold injury both the injury and diabetic neurovascular disease were important factors in the resulting problems. (Id. at 38).


Bruce H. Francis, M.D. , testified in his January 22, 1993 deposition that he specializes in internal medicine and endocrinology. (Francis Dep. at 4).  He had been asked to review the employee's medical records in November 1992 by Eagle Insurance (Id. at 5).  Deposition exhibit 1 was the report he wrote after that review.  He concluded that the employee's work was not a substantial factor in the amputation of his left foot. (Id. at 6).


Dr. Francis stated he never examined the employee. (Id. at 7).  A diabetic, because of poor circulation and other problems with fighting infections, could have a foot infection get out of hand. (Id. at 9). The infection could progress to gangrene and result in amputation. (Id. at 10).


Dr. Francis testified he had only seen one or two cases of frostbite in his practice. (Id. at 11).  He had reviewed X‑ray reports but had not seen the employee's actual X‑ray films. (Id. at 12).


At hearing Dr. Francis testified that he reviewed the employee's medical records from a June 5, 1991 examination at Providence Hospital in Anchorage.  He reviewed reports of blood tests done at that time.  The employee had an elevated white blood cell count indicative of an acute infection.  His serum glucose level was 253.  His BUN was 20.  His white blood cell count differential showed a predominance of polymorphonuclear cells and band cells.


Blood cultures showed the employee had a Group B strep infection in his blood, sensitive to different antibiotics.  The employee's infection was therefore not the type associated with food poisoning.  The blood tests did not prove that the employee had not had food poisoning, however.


In his November 23, 1992 deposition J. Michael James, M.D., testified that he examined the employee at the request of Dr. Mills. (James Dep. at 5).  He performed electrodiagnostic testing. (Id. at 6).  He found the employee to have substantial peripheral neuropathy. (Id. at 9).  The neuropathy was general rather than localized.  Severe peripheral neuropathy was exhibited on testing in the upper extremities as well as the lower extremities.  That lead Dr. James to attribute the neuropathy to diabetes. (Id. at 11).  Dr. James did not believe that the employee's amputation had anything to do with the reported frostbite. (Id. at 13).


Dr. James stated his examination of the employee took about an hour.  He did not review any X‑ray films. (Id. at 18).  The reports of a small blister in 1986 did not indicate severe frostbite in Dr. James' opinion. (Id. at 33).


Marvin L. King testified he worked as operations manager for the employer in 1985 and 1986.  Grover Moreland was vice president for operations during that period.  King stated the employee was the employer's equipment manager during that period.  He and the employee reported to Moreland.  In January or February 1986 he encountered the employee soaking one foot, he believed the right foot, with a dime‑size frostbitten area on it.  The employee stated he had frostbitten the foot the night before while walking outside to the shop while wearing a pair of slippers.  Only one foot was involved.  The employee did not mention being caught in a blizzard, stating only that it occurred while between the camp and the shop 100 feet away.


King stated he remembered the date was in 1986 because it occurred during the mobilization for the big Kuparuk pipeline which occurred that year.  When Moreland left the employer, during the period January to March 1986, all company personnel at Prudhoe Bay worked for King.  Moreland left the employer under less than good terms.


King testified he did not know of the employee having any frostbite problems in 1985.  The employee did not ask King to make any reports about the foot, they were co‑equals.  He did not recall the employee soaking his feet at other times.


Grover L. Moreland testified in his October 30, 1992 deposition that he worked for the employer on the North Slope from 1984 until the middle of 1986. (Moreland Dep. at 5).  He hired the employee as equipment manager in early 1985. (Id. at 6).  He supervised the employee. (Id. at 7).


At the end of February or early March 1986 the employee mentioned frostbite.  Their rooms at camp were next to each other and he observed the employee soaking his feet.  He told the employee he should see a doctor. (Id. at 8).  He did not observe the employee have any foot problems before February 1986. (Id. at 12).  He saw the employee's feet after the February 1986 incident and they appeared discolored. (Id. at 13).


On cross‑examination Moreland stated the employee had frostbite of one foot, the left. (Id. at 26).  Moreland did not fill out an accident report. (Id. at 29).  He stated that should have been done by a safety man or the office manager.  He remembered February 1986 because that was when they were working on a big pipeline job at Kuparuk. (Id. at 30).  He left the employer after a period of mutual dissatisfaction. (Id. at 37).


James H. Slack testified that he is currently the employer's manager for equipment and facilities.  In January 1989 he was the employer Is safety manager.  His duties included workers' compensation matters.  From the summer of 1985 until February 1986 he worked for the employer in personnel, employee relations, and safety.  Those duties also included workers' compensation matters.


Slack identified Hearing exhibit 13, a copy of his notes.  In January 1989 he discussed the employee's frostbite with him in the employee's office.  He had not been aware of the employee's problems before.  He did not recall whether the employee indicated he had frostbitten one foot or both feet.  The employee asked about reimbursement of his out‑of‑pocket expenses related to his treatment under his health insurance plan.  Slack stated he was upset about the lark of injury documentation particularly since the employee was a supervisor.


Slack testified he asked the employee to fill out a report, which he identified as Hearing exhibit 12, and wrote a cover memo (Hearing exhibit 13).  He stated that his note, "Do not send to ANI," referred to instructions to his assistant not to send the report to Alaska National Insurance Company.  Because they had not insured the employer in 1986, he did not see a reason for sending the report to them.  He did not send the report to AIGA because of the date of the incident, the 1986 insurer's insolvency, and the discussion he had with the employee which indicated no ongoing problems.


He discussed reimbursement of the employees out‑of-pocket costs with the employer's vice president of operations, Mr. White.  The decision to reimburse was outside Slack's authority.


On cross‑examination Slack stated he discussed the employee's problems with him one‑on‑one.  The Kuparuk pipeline project took place in January to May 1986.  He did not recall Grover Moreland telling him anything about the employee's frostbite.


Slack testified he did not send the injury report to the Alaska Workers' Compensation Board.  He did not believe, based upon the employee's statements to him, that any time was lost from work.  With the benefit of hindsight, he would have handled the matter differently.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. Whether the employee's claims, based on his 1986 injuries, are barred due to his failure to give timely, written notice of the injury to the employer.


AS 23.30.100 provides in part:


(a) Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of such injury or death to the board and to the employer.


(b) The notice shall be in writing . . . and be signed by the employee . . . .


(d) Failure to give notice does not bar a claim under this chapter


(1) if the employer, an agent of the employer in charge of the business in the place where the injury occurred, or the carrier had knowledge of the injury or death and the board determines that the employer or carrier has not been prejudiced by failure to give notice;


(2) if the board excuses the failure on the ground that for some satisfactory reason notice could not be given;


AS 23.30.120(a)(2) provides that it is presumed, in the absence of substantial evidence to the contrary, that "sufficient notice of the claim has been given." However, as noted, it was undisputed at hearing the employee had not given the employer timely, written notice of a 1986 frostbite injury to his right big toe or his left foot.  The question then is whether that failure bars his claims based on those injuries.  Despite the employee's argument that his claims should not be barred because he gave oral notice to Moreland, King, and Wickstrom, we conclude that they are barred.


Based upon the testimony of the employee, Moreland, and King, we find the employee did notify Moreland, King, and "office man" Wickstrom of a 1986 injury to his right big toe.
  Based on their testimony we find that Moreland and King, but not Wickstrom, were at the time in question both agents of the employer in charge of the employer's business on the North Slope where the employee worked.  Also based on their testimony concerning the employee's description of his injury and the circumstances under which it was incurred, we find that the claimed relationship of the injury to the employee's work was known to the employer's agents. 2B A. Larson, The Law of Workmen's Compensation, §78.31(a)(2) at 15‑126 (1992).  We find, therefore, that the employee has proven the required knowledge of his injury by an agent of the employer in charge of the business in the place where the injury occurred.  However, §100(d)(1) requires both knowledge and a determination that the employer has not been prejudiced by the failure to give notice.


According to their testimony neither Moreland nor King passed their knowledge of the employee's injury along to the employer's safety personnel or its workers' compensation liability insurer.  The employee and Slack testified that the employee inquired in 1989 about any company record of his 1986 injury.  Slack testified he was upset to discover there was no record of the claimed injury.  We find, based on their testimony, that the employer's workers' compensation personnel did not receive notice of the employee’s injury prior to 1989.


Timely, written notice is mandated to enable the employer to provide immediate medical diagnosis and treatment to minimize the seriousness of the injury and to facilitate the earliest possible investigation of the facts surrounding the injury.  Alaska State Housing Authority v. Sullivan, 518 P.2d 759 (Alaska 1974).  The complex nature of the employee's claim (involving the interplay of diabetes and cold injury) and the difficulty encountered by medical experts even shortly after the injury in attempting to analyze the causes of the employee's condition, were amply demonstrated throughout the course of the claim and hearing. (The first medical expert seen by the employee, Dr. Visser, testified that he was unable to tell what had caused the employee's ulcer upon viewing it in March 1986).  Indeed, Dr. Visser’s testimony suggests that contemporaneous notice is particularly critical to the determination of the compensability of an injury such as the employee's.


To that complex nature is added the uncertainty over the date of occurrence and extent of the original injury attributable to the long passage of time and numerous treatments prior to the employer learning of the injury.  The recollections of key witnesses are understandably faded.  Certain important witnesses, such as Dr. Visser and physician's assistant Van Ben Coten, stated they had no independent recollection of the employee's condition.


We find the employer has been prejudiced by the employee's failure to give timely, written notice of his injury.  We find prejudice to its ability to investigate the employee's claim.  We also find prejudice to the employer's ability to obtain medical diagnosis and treatment to minimize the seriousness of the employee's injury.  Consequently, we conclude that the employee's argument that his claim should not be barred under the operation of AS 23.30.100(d)(1) fails.  We conclude the employee's claims against AIGA and Eagle Pacific, based on a February 1986 cold injury to his right big toe or left foot, are barred.  His claims for compensation and benefits based on those injuries are denied and dismissed.


2. Was the November 1991 surgical amputation of the employee's left lower extremity a compensable result of a work-related frostbite injury to his right big toe in 1986, a frostbite injury to his left foot in 1986, a left ankle injury in 1990, or food poisoning in 1991?

It was undisputed at hearing that the employee was diagnosed with diabetes in the mid‑1970's.  The medical evidence in this case was overwhelming that the employee's preexisting diabetes was related to his ultimate need for surgical amputation.  The Alaska Supreme Court has long recognized, though, that employment which sufficiently aggravates, accelerates, or combines with a preexisting condition to cause disability entitles an employee to compensation and benefits. Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966).  However, liability may be imposed on an employer only if the employment aggravated, accelerated, or combined with the preexisting condition and the aggravation, acceleration, or combination was a "substantial factor" contributing to the ultimate disability. United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983).


A "substantial factor" is found where it is "shown both that the [disability] would not have happened 'but for' the [employment] and that the [employment] was so important in bringing about the [disability] that reasonable men would regard it as a cause and attach responsibility to it." State v. Abbott, 4.98 P.2d 712, 717 (Alaska 1972); Fairbanks North Star Borough v. Rogers & Babler, 757 P.2d 528 (Alaska 1987).


In analyzing a case involving a preexisting condition, the Court held that an aggravation or acceleration (and presumably a combination as well) must be presumed under AS 23.30.120. Burgess Construction Company v. Smallwood, 623 P.2d 312, 315 (Alaska 1981).  AS 23.30.120 (a) provides in part, "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


However, before the presumption attaches the employee must establish a preliminary link between the disability and the employment. "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connection." Id. at 316.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of the medical facts involved." Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Once the employee makes a Prima facie case of work relatedness the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 869.


To overcome the presumption of compensability, the employer must present substantial evidence the disability is not work‑related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'" Miller, 577 P.2d at 1046 (quoting Thornton, 411 P.2d at 209, 210).  In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the Court explained two possible ways to overcome the presumption which applied in this instance require: 1) producing affirmative evidence the need for amputation was not work‑related or 2) eliminating all reasonable possibilities the need for amputation was work‑related.


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869.


If the employer produces substantial evidence that the disability was not work‑related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence. Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of [the triers of fact] that the asserted facts are probably true. Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


a) Claims against AIGA and Eagle Pacific based on February 1986 frostbite injuries to the employee's right big toe and left foot.


In the preceding section of this decision we have concluded that the employee's claims against these insurers, based on February 1986 injuries to his right big toe and left foot, were barred under AS 23.30.100 for failure to give timely, written notice of injury to the employer.  Accordingly, we do not consider the employee's substantive claim that the November 1991 below‑the knee amputation of his left lower extremity was the compensable result of 1986 injuries to his right big toe or left foot.


b) Claim against Eagle Pacific based on December 1990 left ankle injury.


The employee testified that he attributed the condition resulting in surgical amputation of his left lower extremity to the 1986 frostbite injury.  However, he argued at hearing that the surgery might also be attributable to his December 1990 ankle injury.  In December 1990, he testified, he rolled his ankle over when jumping off a flatbed truck.


We find this claim involves highly technical medical considerations.  We find lay evidence of the employment's claimed aggravation, acceleration or combination with the employee's existing diabetes to cause the need for amputation of little probative value.  We conclude, therefore, that medical evidence is necessary to establish the preliminary link between the employment and the need for surgery.


We find no medical evidence in the record supporting the claim that the December 1990 injury aggravated, accelerated, or combined with the employee’s pre‑existing condition and represented a "substantial factor" in the need for surgery in 1991.  We find the employee has not raised the presumption of compensability with regard to this injury and failed to make a prima facie case that his surgery was work‑related.  We conclude that his claim against Eagle Pacific must be denied and dismissed.


c) Claim against Eagle Pacific based on food poisoning in June 1991.


The employee argued that he was evacuated from the North Slope in June 1991 with an illness he believed was food poisoning.  He was admitted to a hospital shortly thereafter for a left foot infection which did not resolve and ultimately ended in surgical amputation of his left lower extremity. We find this claim also involves highly technical medical considerations.  We find the lay evidence of the employment's claimed aggravation, acceleration or combination with the employee’s preexisting condition to cause the need for surgery of little probative value.  We conclude that medical evidence is necessary to establish the preliminary between the employment and the need for surgery.


Dr. Aubuchon testified the employee stated during examination in June 1991 that he had food poisoning and shortly thereafter his left foot became swollen.  Dr. Aubuchon testified the condition did not respond to treatment and led to surgical amputation in November 1991.  He stated that he assumed that bacteria was carried through the blood stream to the affected foot.  Dr. Aubuchon could not rule out the possibility that the employee had food poisoning which resulted in infection in the left foot.


We find, based an Dr. Aubuchon's testimony, that the employee has presented a prima facie case that work‑related food poisoning could have caused infection in his left foot ultimately requiring amputation.  We find the employee has provided sufficient medical evidence to raise the presumption of compensability.


We find that medical evidence is needed to rebut the presumption for the same reasons that such evidence was necessary to raise the presumption.  Physician's assistant Marlowe testified that he treated the employee for stomach pain of uncertain cause on June 5, 1991.  His examination of medical records during that period indicated no incidences of food poisoning.  Dr. Francis testified that he reviewed the employee's June 5, 1991 blood tests at Providence Hospital and that they indicated a strep infection in his blood rather than food poisoning.  Dr. Visser also testified that while food poisoning could result in bacteria in the blood stream, he did not believe it likely that infection would be seeded into the employee's foot.


We find Eagle Pacific has provided substantial evidence rebutting the presumption.  The employee must therefore prove all elements of his claim by a preponderance of the evidence.  We find that he has not done so.


Dr. Aubuchon did not testify that medical records actually indicated the employee had food poisoning.  Marlowe's testimony supports a finding that there was no outbreak of food poisoning on the North Slope work site in June 1991.  We consider it a reasonable inference that other employees would also have developed food poisoning if that was in fact the nature of the employee's condition.  Dr. Francis's analysis of the employee's blood tests supports a finding that he did not have a food poisoning‑related bacteria in his blood on June 5, 1991.


We find by a preponderance of the evidence that the employee did not have food poisoning when evacuated from the North Slope in June 1991.  We find, therefore, that the left foot infection of June 1991 which ultimately required surgical amputation of his left lower extremity was not caused by food poisoning and not work‑related on that basis.  We find no medical dispute regarding causation between the employee's attending physicians and the employer's independent medical evaluators.  Consequently, we conclude that AS 23.30.095(k) does not require us to refer the matter for an independent medical evaluation by a physician of our choice.  We conclude that the employee's claim for compensation and benefits related to his November 1991 surgery, based on a relationship between the need for surgery and work-related food poisoning, must be denied and dismissed.


ORDER

1. The employee's claims against the Alaska Insurance Guaranty Association and Eagle Pacific Insurance Company, based on cold injuries to his right big toe and left foot in February 1986, are denied and dismissed.


2. The employee’s claims against Eagle Pacific Insurance Company based on an ankle injury in December 1990 and food poisoning in June 1991 are denied and dismissed.


Dated at Anchorage, Alaska this 8th day of October, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Paul  F. Lisankie


Paul F. Lisankie,



Designated Chairman



 /s/ Darrell F. Smith


Darrell F. Smith, Member



 /s/ Robert W. Nestel


Robert W. Nestel, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.
A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.
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    �We find Moreland's recollection of the nature of the injury less reliable than the employee's, understandably so given the passage of time, and therefore consider it generally supportive of notice at the time of injury although he believed the injury had involved the employee's left foot.







