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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

FRANCES N. BREELAND,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9009564



)

PROFESSIONAL STAFF LEASING
)
AWCB Decision No. 93-0249

  SERVICES, INC.
)



)
Filed with AWCB Anchorage


Employer,
)
October 12, 1993



)


and
)



)

WAUSAU INSURANCE COMPANY,
)



)


Insurer,
)


  Defendants.
)

________________________________________)


We heard the employee's claim for permanent total disability compensation, attorney's fees, and costs in Anchorage, Alaska on January 27, 1993.  The employee attended the hearing and attorney William M. Erwin represented her.  Attorney Patricia L. Zobel represented the employer and its insurer.


The record remained open at the end of the hearing to permit the inclusion of a deposition transcript (of the deposition of Sheila Westfall taken January 27, 1993) which had not yet been completed. The record closed, and the matter was ready for decision, on February 10, 1993.  On that date we met for the first time following our receipt of the completed Westfall deposition transcript.


ISSUE

Whether the employee is entitled to receive permanent total disability compensation.


SUMMARY OF THE EVIDENCE

The employee, Dixie L. Stanberry, and Connie L. Bellezza testified at hearing.  We also considered transcripts of the deposition testimony of the employee (January 17, 1992), Elizabeth Dowler (September 18, 1992), Douglas Harvey Askerman (December 29, 1992), J. Michael James, M.D. (February 27, 1992), and Sheila Westfall (January 27, 1993).


The employee testified in her January 17, 1992 deposition that she is a nurse. (Breeland dep. at 3).  She was born in 1927. (Id. at 7) . She is a licensed practical nurse (LPN) . (Id. at 16).  When injured in 1990 she had no dependents.  Her roommate at that time was John Williams. (Id. at 18).  She identified deposition exhibit 2, an employment history for the period 1973 through 1990. (Id. at 22).


The employee stated she worked for the employer as part of its contract to supply professional nursing staff to the Alaska Department of Corrections at the Cook Inlet Pretrial Facility.

(Id. at 27).  She worked 12‑hour shifts, seven days on and seven days off.  She started at $9.50 an hour and earned $11.75 an hour when injured. (Id. at 30).


She testified that the day of her injury she was dispensing medications from a cart in one of the facility's modules. (Id. at 30).  A fight broke out between two men.  They hit the cart which caught the employee in the abdomen and drove her right side against the concrete wall behind. (Id. at 31).


The employee went to see a physician who referred her to Dr. Kralick.  The physician knew that Dr. Kralick had treated her for a brain aneurysm in 1988. (Id. at 36).  The employee testified she had brain surgery to repair the aneurysm in February 1988. (Id. at 33).  Dr. Kralick, a neurosurgeon, ordered tests and eventually referred her to Dr. James. (Id. at 37).  Dr. James is her treating physician. (Id. at 38).


The employee testified she has constant pain in her right flank.  Walking and bending cause the pain to worsen. (Id. at 39).  The pain has remained the same since the date of injury.  She stated she can sit for about 15 minutes before needing to get up and move around. (Id. at 40).  Stairs also bother her condition.  She does not go on trips, automobile or airplane, because of the sitting involved.  She testified a plane trip "is pure agony."  Her last plane trip was a year before when she flew to her daughter's home in Dallas. (Id. at 41).  She stated she had not gone on any planes since her injury except for the trip to her daughter's home. (Id. at 42).


The employee testified that she had not done any kind of volunteer work since her injury in May 1990.  She stated she was currently working at a pharmacy. (Id. at 43).  She started the position on July 22, 1991. (Id. at 60).  Her work schedule was five hours per day, Monday through Thursday.  Dr. James had imposed those conditions. (Id. at 46).  He did not want her to work more than 20 hours per week. (Id. at 47).  The work involved computer input and preparing bills by hand. (Id. at 49).  The employer paid her $7.50 an hour. (Id. at 52).


The employee stated she went to the BEAR physical therapy program on Dr. James' referral. (Id. at 47).  It made her condition worse. (Id. at 49).  In 1974 she had surgery for a ruptured disc in her back.  She went back to work after three months and never had any problems until her current injury. (Id.at 57).    The disc involved was at the L5‑S1 level. (Id. at 58).  The employee testified that she does not like to fly in small planes. (Id. at 63).


At hearing, the employee testified that she worked for the employer as a nurse at the Cook Inlet Pretrial Facility operated by the Alaska Department of Corrections.  She was injured in early 1990 while dispensing medications from a wheeled cart.  A scuffle occurred between two confinees and they fell against the cart, pinning the employee between the cart and a concrete wall.  She experienced back pain and visited a Dr. Tresh.  He referred her to Louis Kralick, M.D.


Her volunteer work for the Civil Air Patrol began in 1984 or 1985.  It involved paperwork primarily.  She always was free to pick her own hours.  She testified she is also known as Fran Williams but she denied ever claiming Mr. Williams as her spouse.  She continued her volunteer work at the Patrol after her injury because they asked her to and her physical therapist said to act as normally as possible.


Her work area at the Patrol was upstairs.  She climbed the stairs because there wasn't an elevator.  She minimized her stair climbing because it made her uncomfortable.  She varied her walking, sitting, and laying down while at the Patrol offices.  She lay down on a couch in an office when she needed to whenever the office's occupant wasn't there.  When present at the Patrol she used the sign‑in log but sometimes did not sign out.


On cross‑examination she stated that she used a downstairs smoking lounge at the Patrol.  In June 1990 she served as the encampment nurse three to five hours per day.  She did not stay there overnight.  On several occasions she attempted to get her records at the Patrol changed to reflect her name as Breeland.


She last saw Dr. James in July 1992.  He never released her to return to full‑time work.  After her injury she worked an one or two searches at the Patrol's request.  She did attend conferences with the Patrol.  She attended the Reno, Nevada conference in August 1990 and flew to the meeting.  She did not attend the dinner for the Wing Commanders' spouses, though.


Dixie L. Stanberry testified that she worked full‑time as an administrative assistant for the Civil Air Patrol from August 1988 to September 1991.  She stated she knew the employee as Fran Williams and Frances Breeland.  The employee volunteered at the Patrol and was qualified to coordinate missions.  During searches shifts worked ran from two to three hours up to twelve hours.


Stanberry stated she was called to jury duty in August 1990 for five weeks.  However, on cross‑examination she stated her period of jury duty occurred in 1989.  The employee stepped in and did some of her job duties.  She understood the employee came in very regularly to help out during that period.  She identified the sign‑in log.  The employee was one of the most accurate users of the log.  The employee encouraged other volunteers to use the log.  Official sign‑in sheets were used for searches and encampment duty.


After May 1990 the employee came in several times a week to update records.  Other time would have been used for searches.  The employee's observer qualification required training and participation in flights.  Her mission coordinator certification required training but not flying.  The employee did not ask Stanberry to take any actions to change her records to the name Breeland from Williams.


In addition to full‑time employment as administrative assistant, she was volunteer Director of Administration.  She was aware of the employee's injury at work.  During Stanberry's entire period working for the Patrol, she knew the employee to go by the name of Williams.  After the employee's injury, she noticed the employee had difficulty climbing the stairs and appeared to be in pain at times.


At hearing, the insurer also relied on an affidavit from Pastor Mac Culver dated February 12, 1992.  In it, Culver stated that he is a Vice Commander and acting Commander of the Alaska Wing of the Civil Air Patrol.  The employee worked as Director of Emergency Services at the Patrol headquarters from December 1989 through October 1990.


Culver stated that the employee worked at least three to four days per week.  On Mondays she usually arrived at 9:00 a.m. and worked, with breaks, until 9:00 p.m.  He observed the employee perform her duties.  He noted no apparent physical difficulties and the employee went about her duties without any complaints of physical discomfort.  Her duties included clerical tasks, computer data inputting, teaching classes, and coordinating communications.  They required travel in small aircraft and motor vehicles, walking up and down stairs, rising from a seated position, and other movement.


The employee testified in rebuttal that Pastor Mac Culver was Patrol Chaplain and later Vice Commander of the Patrol.  He was Vice Commander from 1989 to 1991.  She disagreed with Culver's statement that she worked at the Patrol three or four days per week.  Her work schedule with the employer precluded her from working at the Patrol with that frequency or on every Monday as Culver described.


On cross‑examination, she stated that she did paperwork at the Patrol after her injury because no one else knew how to do it.  To maintain her status as an observer, she only had to do one training flight every three years.


Sheila Westfall testified in her January 27, 1993 deposition that she is an administrative assistant for the Alaska Department of Fish and Game. (Westfall dep. at 3).  Between December 1988 and February 1991 she also worked as a volunteer at the Civil Air Patrol.  During that time she knew Fran Williams, the emergency service Director at wing headquarters located at Elmendorf Air Force Base. (Id. at 4).  While she initially worked at a squadron office, Westfall worked at the headquarters after April 1989.  Volunteers were supposed to log in upon arrival at headquarters and log out upon departure.  Volunteers signed in and out in a spiral notebook provided for that purpose and on formal log sheets during searches. (Id. at 5).


She identified pages from the notebook.  In 1990 she used the name Sheila Rowe.  The logging requirements were not strictly enforced.  She, and other volunteers, sometimes did not sign in or out. (Id. at 7).  Although reminded to use the log at staff meetings, the notebook entries probably reflected less than all the times worked by each volunteer. (Id. at 9).


She stated that some volunteers who worked on the second floor would log in but leave by another door when the lights in the area in which the notebook was left were turned off. In such cases the people who did not log out probably left at some time after the last log‑out entry in the notebook. (Id. at 8).


She knew the employee as Fran Williams and also as Fran Breeland. (Id. at 9).  The employee stated she was married to Patrol Commander John Williams.  At conventions, the employee attended banquets as Williams' spouse. (Id. at 10).


The employee told Westfall that she injured her back at work in May 1990.  While working in the headquarters office, Westfall inquired how the employee could work at the Patrol office full‑time.  The employee said she had a back injury for which she was collecting workers' compensation. (Id. at 10).


Westfall stated that between May and October 1990 the employee worked at headquarters a lot.  She did not think it was appropriate that the employee was receiving workers' compensation while working at the Patrol.  Particularly when the employee worked as a nurse at the Patrol encampment. (Id. at 16).


At the encampment, which ran from June 8th or 10th through the 21st, teenage cadets were instructed by Patrol members. (Id. at 16).  The employee was the camp nurse, in attendance 24 hours a day.  (Id. at 17).  The employee's work area at headquarters was on the second floor. The employee climbed stairs to get to that area. (Id. at 19).  Westfall observed the employee climb the stairs and did not think she had any difficulty in doing

so. (Id. at 20).


On cross‑examination Westfall testified that as volunteers they could work whatever hours they wanted. (Id. at 28).  The employee's position as emergency services Director involved desk work in an office setting. (Id. at 31).  Westfall did not notice any difference in the employee's work after she injured her back. (Id. at 36).


In the fall of 1990 the Patrol administration changed.  A key member died in an automobile accident.  Westfall and other volunteers started to work less.  The employee also was replaced as Director and her office taken away.  The Patrol wasn't fun anymore. (Id. at 41).


Westfall testified time spent at the encampment or during searches would be entered on formal log sheets rather than in the spiral notebook. (Id. at 43).  Searches often involved long hours of work for the administrative volunteers like Westfall or the employee. (Id. at 45).  In August 1990 she and the employee were gone from headquarters attending meetings in Reno, Nevada. (Id. at 47).  The employee also spent some time working out of her home. (Id at 49).


Douglas H. Askerman testified in his December 29, 1992 deposition that in 1990 he was Executive Director for the Civil Air Patrol.  In that capacity he knew the employee.  He knew her as Frances Breeland as well as Frances or Fran Williams. (Askerman dep. at 3). The employee was a Patrol volunteer holding the rank of Major. (Id. at 4).  He supervised the employee. (Id. at 6).  Her duties were primarily clerical in nature. (Id. at 7).  There was no heavy manual labor.  She would have to climb stairs and make entries on a grease board. (Id. at 23).


Askerman identified pages from the spiral notebook in which volunteers logged their attendance at headquarters.  Volunteers did not always log in as directed. (Id. at 9).  Copies of approximately 33 pages taken from the spiral notebook were made exhibit one to the deposition transcript.  Askerman testified the employee worked 11 or 12 hours a day during several, long‑term searches in 1990. (Id. at 13).


The employee worked as a nurse at the summer encampment.  Summer encampment involves training cadets. (Id. at 13).  If there were no searches underway the employee would work at least a couple of hours each day. (Id. at 15).  Askerman stated the employee was also a customs mission coordinator in 1990.  The positions of Emergency Services Director and Customs Mission Coordinator are two of the more time‑consuming volunteer positions in the Patrol (Id. at 19).


Askerman identified deposition exhibit 2 which included two commendations. (Id. at 21). The first commended the employee for performance at the encampment from June 8, 1990 through June 21, 1990.  The second commended her for action as a duty controller during a rescue mission from June 25, 1990 through June 29, 1990.


Elizabeth R. Dowler testified in her September 18, 1992 deposition that she is a registered occupational therapist and a certified rehabilitation counselor. (Dowler dep. at 3).  The employee was originally assigned to Dowler for the development of a workers' compensation reemployment plan. (Id. at 5).  She developed a plan to put the employee into a medical‑related facility doing billing and clerical work.  In exploring such jobs she found that they were "pretty common."  It was not difficult to find the employee such a position because facilities hire nurses in that capacity once they stop doing nursing duties. (Id. at 6).


Dowler placed the employee at her pharmacy job, working 20 to 24 hours per week.  The employee's physician prescribed part-time work and the employee felt that was all she could do.  The employee reported low back pain and discomfort. (Id. at 7).  As part of the plan the insurer purchased an ergonomically designed chair, table, and computer work station for the employee. (Id. at 8).


After ten months the pharmacy laid the employee off on May 12, 1992. (Id. at 9).  In July 1992 Dowler performed a physical capacities evaluation of the employee for the Division Of Vocational Rehabilitation.  She concluded the employee could consistently perform sedentary work four to five hours a day. (Id. at 10).  Dowler stated she had not been asked to attempt to place the employee in a job. (Id. at 11).


Dowler testified that she believed the employee could work about 30 hours per week in a clerical position in a doctor's office or other medical facility.  She had not been able to test whether the employee could work 40 hours per week because of the restrictions imposed by the employee's physician and the employee's following that recommendation closely. (Id. at 12).


Dowler testified that the employee had not always told her "everything."  She described the employee as a secretive person. (Id. at 14).  Dowler stated that when attempting to determine whether the employee had computer skills, or would need training, she asked the employee.  The employee told her that she didn't need training, she could learn on the job, but that she had no computer skills.  Dowler found the employee did have computer skills and the employee told her that she didn't want to tell anyone and wanted to see how they would teach her. (Id. at 15).  Dowler stated that, "I don't think she was ever totally honest with me . . . . But I don't know why or what she didn't all tell me." (Id, at 27).


During job placement efforts, Dowler found that age was not a problem in getting employment with the employers they encountered. (Id. at 16).  On cross‑examination, Dowler stated that she had become aware that Dr. James had given the employee a release to full‑time work during his deposition.  During her work with the employee, however, Dr. James had declined to allow Dowler to consider jobs which might work up to 32 hours or more. (Id. at 19).


Dowler testified that she found the employee to he "self-limiting." (Id. at 25. ) The employee was "pretty clear" she would work 20 hours per week but then did agree to work 24.  During testing, if the employee started feeling at all uncomfortable, she would "just stop."  Dowler summed up, "It wasn't like I'm willing to work through this ‑ figure it out ‑ or I'm willing to do exercises.  It's like this is the way I am.  I'm a 63‑year‑old woman who has nerve damage; leave me alone." (Id. at 26).  Dowler stated she found no evidence of nerve damage during her physical capacities evaluation and on re‑view of Dr. Peterson's report. (Id. at 25).


Connie L. Bellezza testified at hearing that she is the office manager at the pharmacy at which the employee worked after her injury.  The employee worked there from July 29, 1991 to May 7, 1992 in a sedentary, data input position.  The employee worked 4.5 to 5.5 hours per day about 20 hours per week.  The position was eliminated.


J. Michael James, M. D., testified in his February 27, 1992 deposition that he specializes in physical medicine and rehabilitation. (James dep. at 4).  He first examined the employee in October 1990.  He believed the employee had a mild contusion or stretch injury of the right S1 nerve root.  Imaging studies showed no evidence of a herniated disc and the employee had had a laminectomy at the same level.  The employee's clinical and EMG findings were consistent with root involvement causing back and leg pain. (Id. at 5).


Dr. James recommended retraining for a sedentary occupation because the employee could not lift and bend repetitively as required by work as an LPN. (Id. at 6).  In November 1991 Dr. James saw the employee and reviewed a report from Dr. Peterson.  Dr. James believed Dr. Peterson had reduced the employee's current permanent partial impairment rating, too greatly, although he agreed the rating should be offset somewhat based on the employee's previous laminectomy in 1974. (Id. at 7).


Dr. James testified that the employee could probably work more than 20 hours per week. (Id. at 8).  He stated the employee might be able to work up to 40 hours per week depending upon the nature of her work.  She could not return to work as a LPN.  Rather, he referred to office work in a medical setting which would allow her to move around. (Id. at 9).  He believed such work would be ideal and take advantage of her pre‑existing medical skills and knowledge. (Id. at 10).  To a reasonable degree of medical certainty, Dr. James stated, he did not believe the employee was totally disabled. (Id. at 12).


Based on his testing in November and December 1990, Dr. James testified, he concluded the employee was exhibiting symptom magnification.  Her functional capacities exceeded those she exhibited during his assessment. (Id. at 13).  After a long period of time, however, Dr. James felt he developed an accurate picture of the employee's condition.  Noting the EMG evidence of some root changes, he stated that the employee's condition is not totally subjective. (Id. at 15).


The report of Dr. Peterson to which Dowler and Dr. James referred was filed along with appropriate medical summaries.  Orthopedic surgeon Donald A. Peterson, M.D., examined the employee at the insurer's request and wrote a report dated March 23, 1991.  He found the employee to exhibit numerous inconsistencies and non-anatomic complaints.  He described marked back pain when simulating trunk rotation and absence of objective findings such as reflex loss or atrophy.  He felt he could not make an objective determination of permanent impairment.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.180 provides:


(a) In case of total disability adjudged to be permanent 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the total disability.  If a permanent partial disability award has been made before a permanent total disability determination, permanent total disability benefits must be reduced by the amount of the permanent partial disability award, adjusted for inflation, in a manner determined by the board.  Loss of both hands, or both arms, or both feet, or both legs, or both eyes, or of any two of them, in the absence of conclusive proof to the contrary, constitutes permanent total disability.  In all other cases permanent total disability is determined in accordance with the facts.  In making this determination the market for the employee's services shall be


(1) area of residence;


(2) area of last employment;


(3) the state of residence;


(4) the State of Alaska.


(b) Failure to achieve remunerative employability as defined in AS 23.30.041(p) does not, by itself, constitute permanent total disability. 


AS 23.30.120(a) provides in part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of the chapter. . ."  The Alaska Supreme Court has stated:


The Workers' Compensation Act (Act) defines disability as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment."  AS 23.30.265(10).  Once an employee is disabled, the law presumes that the employee remains "disabled unless and until the employer introduces 'substantial evidence' to the contrary."

Baker v. Reed‑Dowd Co., 836 P.2d 916, 919 (Alaska 1992) (quoting Olson v. AIC/Martin J.V., 818 P.2d 669, 672 (Alaska 1991)).


Construing AS 23.30.180, the Court adopted a definition of the term "permanent."  "[A] condition that, according to available medical opinion, will not improve during the claimant's lifetime is deemed a permanent one.  If its duration is merely uncertain, it cannot be found to be permanent." Alaska Intern. Constructors v. Kinter 755 P.2d 1103, 1105 (Alaska 1988) (quoting 2 A. Larson, The Law of Workmen's Compensation § 57.13 at 10‑42, 43 (1986).


In both earlier cases applying the "odd lot" doctrine in the specific context of entitlement to permanent total disability compensation, and later cases discussing entitlement to total disability compensation generally, the Court has stressed the key question is the availability to the employee of steady, regular work within the employee's post‑injury capabilities.  The Court summarized the law under these cases in Summerville v. Denali Center, 811 P.2d 1047, 1051 (Alaska 1991):


An employee is not entitled to either temporary or permanent total disability benefits if there is regularly and continuously available work in the area suited principle follows from the criteria for determining disability articulated in Vetter v. Alaska Workman's Compensation Board, 524 P.2d 264, 266‑67 (Alaska 1974), and the "odd lot" doctrine explained in J.S. Warrack Co. v. Roan, 418 P.2d 986, 988 (Alaska 1966).  "For workmen's compensation purposes total disability does not necessarily mean a state of abject helplessness." Warrack, 416 P.2d at 988.  The "odd lot” doctrine entitle’s an injured employee to total disability benefits if the employee is unable to perform services other than those "which are so limited in quality, dependability or quantity that a reasonably stable market for them does not exist." Id.; see also Hewing v. Peter Kiewit &; Sons, 586 P.2d 182, 187 (Alaska 1978); Larson, 2 The Law of Workmen's Compensation, § 57.51 (1989).


Both the employee and her treating physician, Dr. James, testified she can never return to her usual work as a LPN.  The insurer did not contest that conclusion.  We find on that basis that the employee has raised the presumption of compensability in regard to her claim for permanent total disability compensation.  The insurer must therefore rebut the presumption with substantial evidence that sufficient employment is regularly available to the employee within her post‑injury physical capacities.  "Substantial evidence" is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion." Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Rebuttal evidence should be examined by itself.  Veco, Inc. v. Wolfer, 693 P. 2d 865, 869 (Alaska 1985).


We find the employee can work 30 hours per week and might he able to increase her work time to 40 hours per week.  We base that finding on the testimony of Dr. James and vocational rehabilitation consultant Dowler.  We also base it in part on the evidence of the time worked by the employee at the pharmacy and Dowler's office.


We find, also based on their testimony, that the work the employee can do involves light, clerical work in a medical‑related facility.  We find, based on Dowler's testimony and labor market survey reports in our record relied upon in preparing the employee's reemployment plan, that such work is commonly available in the Anchorage area.  Also based on her testimony we find such employers are willing to hire older nurses who have stopped working in their specialty.  We find, based on the testimony of Dowler and the employee, that the employee can obtain employment of this kind in light of her education, experience, age, and post‑injury physical capabilities.


We find, based on the employee's pay at the pharmacy, that she could earn $7.50 an hour at such positions.  We find that pay level fell within the July 18, 1991 labor market survey's predicted range of $7.00 to $10.00 per hour made a part of our record and used in the development of employee's reemployment plan.  AS 23.30.180 specifies that failure to achieve "remunerative employability" as defined in AS 23.30.041(p), 60% of gross hourly wages at the time of injury, does not by itself constitute permanent total disability.  We note, however, that expected wages at these positions meet the remunerative employability standard.


Based on the findings above, we conclude that the insurer has provided substantial evidence rebutting the employee's presumption of permanent total disability.  The presumption therefore drops out of the analysis, and the employee must prove all elements of her claim by a preponderance of the evidence. Veco, 693 P.2d at 870.  One having the burden of proving asserted facts by a preponderance of the evidence must "induce a belief in the minds of [the triers of fact) that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  We find that the employee has not carried that burden.


We find no real disagreement that the employee, with her training, experience, and knowledge, could obtain steady, regularly available work of the sort discussed above if physically capable of office work.  Further, we find no real basis for the assertion that such work is "so limited in quality, dependability or quantity" as to fall within the parameters of the "odd lot" doctrine.  The only true dispute, we believe, is whether the employee's condition is so physically limiting that she cannot be expected to work in an office setting.


Since her injury in May 1990, the evidence reveals, the employee has never worked more than 25 to 30 hours per week.  She contends that she cannot.  We find her contentions on that score somewhat suspect given her misstatements about her post‑injury activities under oath in her deposition.


We do not accept the insurer's argument that the employee used different names to hide her activities at the Civil Air Patrol.  In particular we reject that argument due to the testimony of Stanberry and additional evidence that the employee used the name Williams for years prior to the date of her injury.  However, there is no doubt based on the testimony and documentary evidence that the employee volunteered often at the Patrol in the period immediately after her injury.  There is also no doubt that the employee lied about her activity at the Patrol, and her physical capabilities following her injury, during her deposition.


In light of our concerns about the employee's willingness to discuss her physical capabilities in a straightforward manner, we find the testimony of Dr. James and rehabilitation specialist Dowler about the employee's reasonably expected post‑injury physical capabilities more persuasive.  We find, by a preponderance of the evidence, that the employee can work 30 to 40 hours per week in an office setting at a medical‑related facility.  On that basis we find that work of sufficient quality, dependability, and quantity is regularly and continuously available to the employee and suited to her post‑injury physical capabilities.  We conclude, therefore, that the employee's claim for permanent total disability compensation, attorney's fees, and costs must be denied and dismissed.


ORDER

The employee's claim for permanent total disability compensation, attorney's fees, and costs is denied and dismissed.


Dated at Anchorage, Alaska this 12th day of October, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Paul F. Lisankie


Paul F. Lisankie, Esq.



Designated Chairman



 /s/ S. T.  Hagedorn


S. T. Hagedorn, Member



  /s/ Jeffery A. Wertz


Jeffery A. Wertz, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL  PROCEDURES

A compensation order may he appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Frances N. Breeland, employee / applicant; v. Professional Staff Leasing Services, Inc., employer; and Wausau Insurance Company, insurer / defendants; Case No. 9009564; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 12th day of October, 1993.



Ginny Lyman, Clerk
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    �A number of documents selected by the insurer and included as part of a "Hearing Officer Notebook" it prepared were admitted without objection.  As noted by counsel for the employee, many of the documents were already part of the hearing record.  The insurer objected to the admission of a January 26, 1993 letter from M. Mark Routzahn of the Alaska Division of Vocational Rehabilitation.  It was first given to us and the insurer at hearing.  The insurer asserted its right to cross�examine the maker of the document.  Under the appropriate regulation, we did not admit the document and did not consider it. 8 AAC 45.120(i).







