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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

THOMAS W. CUFFE,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8206851



)

GRIFFARD STEEL CO.,
)
AWCB Decision No. 93-0253



)


Employer,
)
Filed with AWCB Fairbanks



)
October 13, 1993


and
)



)

PROVIDENCE WASHINGTON INS. CO.,
)



)


Insurer,
)


  Defendants.
)

________________________________________)


This claim for medical Costs was heard on August 10, 1993.  The employee was represented by attorney Chancy Croft; attorney Michael McConahy represented the defendants.  The record closed at the end of the hearing.


It is undisputed that the employee was injured while working as a welder for the employer on April 24, 1982.  He has been deemed eligible for permanent total disability (PTD) benefits since December 2, 1987.


On February 13, 1992, the insurer requested that the employee attend a comprehensive medical evaluation by internist David Baumgardner, M.D., at the Fargo Merit‑Care Clinic in Fargo, North Dakota.  The medical evaluation was scheduled by George Klim, an independent adjuster working for the insurer.  Mr. Klim requested this examination because the parties were interested in settling the employee's case through the purchase of an annuity.


It is undisputed the employee cooperated with the insurer and Dr. Baumgardner examined him on March 24, 1992.  Dr. Baumgardner recommended a chest x‑ray and an EKG.  Thereafter, the employee contacted his primary treating physician, Joseph Kass, M.D., for the EKG and x‑rays.  Dr. Kass took the chest x‑ray and the EKG and sent them to a radiologist to read.  Upon receipt of the radiologist's findings, Dr. Kass contacted Dr. Baumgardner and referred the employee to Robert Agnew, M.D., at the Fargo Merit‑Care Clinic in Fargo, North Dakota.


Dr. Agnew ordered a needle biopsy.  The employee was also told he needed to undergo further pulmonary tests, blood work, chest x‑rays and lab work.  After the needle biopsy was done, doctors told the employee that they were unable to get enough tissue from the needle biopsy to ascertain whether the employee did or did not have a problem.  Dr. Agnew told him that he would have to undergo a thoracic resection.  After the exploratory surgery was performed, Dr. Agnew received the pathologist's report the day the employee was released from the hospital to go home.  For the first time, a doctor was able to identify whether the employee had a problem.  Dr. Agnew informed the employee that the pathologist's report indicated that squamous cell carcinoma had been present in the lung but that all such cells had been removed.


FINDINGS OF FACT AND CONCLUSIONS OF LAW 


AS 23.30.095(e) states:


The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon authorized to practice medicine under the laws of the state in which the employee may be found, furnished and paid for by the employer.


. . . .


If an employee refuses to submit to any examination provided for in this section, the employee's rights to compensation shall be suspended until the obstruction or refusal ceases, and the employee's compensation during the period of suspension may, in the discretion of the board or the court determining an action brought for the recovery of damages under this chapter, be forfeited.


AS 23.30.120(a) provides in pertinent part "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and the employment for the presumption to attach.  This rule applies to the work relationship of the injury and the existence of disability. Wien Air Alaska v. Kramer, 807 P.2d 471, 473‑74 (Alaska 1991).  It also applies to non‑causation issues such as the need for continuing medical treatment or care under AS 23.30.095(a).  Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991). "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make the connection." Smallwood II, 623 P.2d at 316.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved." Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


Once the employee makes a prima facie case of work-relatedness, the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 870.  To make a prima facie case the employee must present some evidence 1) that he has an injury and 2) that an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work-related.  Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'." Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)).  In Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991), the court explained two possible ways to overcome the presumption.  The employer must either produce substantial evidence which 1) provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or 2) directly eliminate any reasonable possibility that the employment was a factor in the disability.


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Wolfer, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869.  If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence. Id. at 870. "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of [triers of fact] that the assorted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


After summarizing the employee's medical history, Mr. Klim concluded his four‑page letter to Dr. Baumgardner as follows:


Dr. Baumgardner, we are trying to make an intelligent assessment of Mr. Cuffe's present medical condition for his future continuing care and/or possible future annuity.  We thank you for your thoughts and opinions regarding Mr. Cuffe.


If, Dr. Baumgardner, you need to have Mr. Cuffe tested in some way to better examine him, please do so.  If the testing is going to be extensive, I would appreciate a call.  Of course, please contact the other physicians as you see fit in order to complete your report.  We want to have as good an overview of Mr. Cuffe's condition as is medically possible, within your discipline.  Thank you.


Upon reviewing the employee's testimony summarized below, we find it was reasonable for him to conclude he was to follow each step on the path leading to a series of medical evaluations which resulted in over $17,000 in medical costs incurred and the removal of his non‑work related cancer cells.  Only after the employee was undergoing surgical treatment was any doctor able to identify that the employee's lung condition was not work‑related.  Accordingly, we conclude that through the point of diagnosis, the employee was simply following the natural course of physical testing which began with Dr. Baumgardner's recommendation that he undergo a chest x‑ray and EKG.  We find this conclusion is supported by the employee's testimony that his workers' compensation benefits had previously been controverted by the insurer for his failure to cooperate in employer‑supplied medical evaluations, that his attorney had instructed him to complete the series of medical examinations as directed, and that Dr. Agnew repeatedly assured him that he was proceeding with the insurer's authorization.


The defendants have not provided a cost break‑down on the steps undertaken in the surgical procedure to identify that portion of the surgery used to gather a sufficient sample of cells for biopsy, vis‑a‑vis, to remove the balance of employee's suspected cancerous cells.  Given the lack of segregation between the employee's medical evaluation and his treatment for removal of non‑work related cancer cells (if such a segregation is possible), and based on the presumption of continuing compensability, we find the entire disputed medical cost in this case shall be paid.


The employee has successfully prosecuted his entire claim for medical costs in this case.  Accordingly, we find he is entitled to an award of appropriate attorney fees. See, e.g., Childs v. Copper Valley Electric Asso., __ P.2d __, Op.No. 3993 (Alaska, August 6, 1993).
  According to attorney Croft's August 10, 1993 supplemental affidavit of attorney fees and costs, he charges his time at $175 per hour and his paralegal bills at $75 per hour.  His total billing for services up to the day of the hearing was $6,165.00.  Additional deposition, photocopy, postage, telephone and travel costs totalled $441.15.  After considering the nature, length, complexity, and substantial benefits received and the contingent nature of workers' compensation cases, we find the entire billing submitted shall be paid.  Additionally, we hereby award payment at $175 per hour for an additional 5.75 hours of attorney time spent on this case the day of the hearing.


ORDER

The defendants shall pay the employee's medical costs and attorney fees and costs in accordance with this decision.


Dated at Fairbanks, Alaska this 13th day of October, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown


Fred G. Brown,



Designated Chairman



 /s/ John Giuchici


John Giuchici, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in superior court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Thomas W. Cuffe, employee / applicant; v. Griffard Steel Co., employer; and Providence Washington Ins. Co., insurer defendants; Case No.8206851; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 13th day of October, 1993.



Cathy D.  Hill, Clerk
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    �On October 5, 1993 we received a supplemental affidavit from the employee stating that $600 in uncontested medical bills had not been paid, as promised at the August 10, 1993 hearing.  Although penalties were not listed as an issue on the prehearing summary in this case, given the court's ruling in Childs, a penalty payment on this unpaid amount might be appropriate.







