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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

CHARLES WILLIAMS, JR.,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8506480



)

CAL WORTHINGTON FORD,
)
AWCB Decision No. 93-0254



)


Employer,
)
Filed with AWCB Anchorage



)
October 13,1993


and
)



)

ALASKA INSURANCE GUARANTY
)

ASSOCIATION,
)



)


Insurer,
)


  Defendants.
)

________________________________________)


We heard the employee's claim for medical expenses, fees and legal costs on August 18, 1993, in Anchorage, Alaska.  The employee participated by telephone from Florida and was represented by attorney Charles W. Coe.  The employer and its insurer were represented by attorney Clay A. Young.  The record closed at the conclusion of the hearing.


ISSUES

1.  Is the employee's claim barred by a AAC 45.082(c) because he failed to get the employer's consent before being treated by Dr. Chandler?


2.  Were Dr. Chandler's treatments related solely to Williams' 1985 injury?


3.  Was Williams suffering from neck and shoulder pain when he was treated by Dr. Chandler?


4.  Were the treatments given to the employee by Dr. Chandler reasonable and necessary?


5.  Is Williams entitled to attorney fees and legal costs?


SUMMARY OF EVIDENCE AND PROCEEDINGS

We have already issued four decision and orders deciding various aspects of this claim.
 The facts and history of the proceedings in this claim are set forth in these previous decision and orders.  They are incorporated by reference into this decision and should be consulted for a thorough understanding of this claim.


It is undisputed Williams moved from his home in Florida to Alaska in May 1992 and stayed here until some time between August and October 1992.  He stated he and his wife came back to Alaska to look after affairs revolving around his latest workers' compensation award and the employer's appeal of that award.  The employee also stated that he and his wife have family in this state.  He testified he was being treated by the United States Department of Veterans Affairs outpatient clinic in Florida for neck, shoulder and back pain before coming to Alaska.


The employee testified that because of continued neck, shoulder and back pain, he consulted with Dr. Kralick, the orthopedic surgeon who performed his cervical fusion in 1965.  Dr. Kralick, in turn, referred him to Leon Harvey Chandler, Jr., M.D.


Dr. Chandler testified at his deposition taken on April 28, 1993, that he is an anesthesiologist who works in the field of pain management.  He stated Dr. Kralick referred Williams to him to help with his pain problem in a conservative manner and to evaluate him for treatment over the long‑term.  Dr. Chandler stated the employee was referred to him for only pain management and not for purposes of making a diagnosis or workup.


The doctor treated Williams from mid‑June 1992 until late in October 1992.  Dr. Chandler felt there was objective evidence the employee was in pain because he had muscle spasms in his neck, shoulders, and back that were visible and he had scars showing he had invasive procedures done in the past.  Further, the doctor explained that when he injected narcotics into the epidural space Williams got significant relief.  However, when he injected a placebo block into the same space, the employee did not get any relief and complained the next day that he hurt much worse.  This, he stated, led him to believe Williams had true pain.


Methods used by Dr. Chandler to manage the employee's pain included trigger point injections, spinal blocks, and epidural steroid injections.  The doctor testified that his treatment of Williams was reasonable.  He stated that he could not really say whether it was necessary because that is a determination which has to be left to the patient.  When asked if the treatments were curative, the doctor said curative is a bad word in William's pain management because he will probably never be cured from pain.  Dr. Chandler testified he had discussed the employee's case with Dr. Nous who is the head of the Mayo Clinic.  According to Dr. Chandler, Dr. Nous told him he was giving Williams the appropriate treatment and he should proceed with it.  Dr. Chandler did not feel he could allocate some portion of the treatments to the 1985 injury and some portion to prior injuries.  He stated he did not know how anyone could make that type of allocation.


At the employer's request, Williams was examined by Morris Richard Horning, M.D., who specializes in rehabilitation medicine, on May 20, 1993.  He stated in his deposition taken on July 28, 1993, that the major reason he examined the employee was to determine whether the treatment received from Dr. Chandler in the summer of 1992 was necessary and appropriate.  After the examination and a review of the employee's medical records, the doctor issued a report on May 20, 1993.  In explaining his report, Dr. Horning said his diagnosis was; 1) L3‑4 laminectomy in 1973; 2) C5‑6 fusion in 1979; 3) C4‑5 fusion in 1985; 4) probable muscle contraction pain throughout the axial skeleton.  He also noted by history Williams had bilateral shoulder tendinitis.  He explained "muscle contraction pain" throughout the axial skeleton as follows:


Patients that have any reason to irritate something will often react to that by making the muscles contract in kind of a, not quite spasming way, maybe spasming, but more likely a chronic, low level, but persistent contraction.  That happens generally in the axial skeleton from the base of the skull to the tailbone. . . 


And those muscles are very prone to contract and get tense for a variety of reasons, one of which would be some pain problem.  The problem with that, although it's adaptive early on, in a sense it's the body's way of being protective for itself, frequently with chronic pain, patients get out of control.  So the muscle contraction pain part of it is painful enough that it perpetuates itself.  The body then senses that painful irritant and then makes more contractions.  So it's a vicious cycle of muscle chronically contracting 

(Dr.  Horning's deposition at 16‑17).


When asked if he found any medical reason for Williams’ pain complaints, the doctor answered:


Well, yes.  Having had the surgeries he had and having some continuing muscle contraction pain, I think is enough to say that it would be not surprising that somebody might have pain in the neck and back.  And particularly because of the muscle part of that might feel also in the arms and maybe the legs a bit.


Regarding the treatment in question, Dr. Horning testified that he felt Dr. Chandler uses trigger point injections a little too often.  He said those injections should be used intensely at the beginning of treatment and after a few weeks, or maybe a month or two, they should be discontinued if they have not accomplished what was desired.  He felt the same about epidurals.  The doctor explained that such treatment would be a good idea if the patient makes dramatic gains and he or she get four months of benefit from it.  He believes Williams got little benefit from Dr. Chandler's treatment.  Dr. Horning acknowledged, however, that it is reasonable to allow a physician a certain amount of latitude about how many injections to give.  The doctor testified that while Williams told him the injections helped relieve pain, he did not think they provided a total resolution of his pain.


With respect to how he would allocate Dr. Chandler's treatment between injuries Williams suffered before 1985 and those he suffered in 1985, Dr. Horning testified:


Q. Do you have any way of telling what kind of contribution the pre‑1985 problems and the 1985 problems played in his current medical complaints?


. . . .


A. [M]y recollection is [Dr.  Chandler] gave a lot of attention to the back, but was also doing injections along the soft tissue of the shoulder girdle, which would relate more to the neck problem.


. . . .


Q. Setting aside the neck problem, do you attribute the treatment for the back pain to a pre‑1985 problem or to a post‑1985 problem?


A. Yeah, as near as I can see that's all from pre‑1985.  I think the ‘85 episode produced the neck injury . . . .


Finally, at the hearing, Williams testified that, as a result of Dr. Chandler's treatments, he was able to live in less pain and have a more normal life.  He stated they helped him sleep, get around easier, and do things like shop with his wife.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.095(a) provides in part:


The employer shall furnish medical, surgical, and other attendance or treatment . . . for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee . . . .  It shall be additionally provided that, if continued treatment or care or both beyond the two‑year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require . . . .


We have concluded that treatment must be reasonable and necessary to be payable under §95(a) See Weinberger v. Matanuska ‑ Susitna School District, AWCB No. 81‑0201 (July 15, 1981), aff'd 3 AN‑81‑5623 (Alaska Super. Ct., June 30, 1982), aff'd Ireland Chiropractic Clinic v. Matanuska ‑ Susitna School District, memorandum opinion and judgment, Op. No. 7033 (Alaska June 1, 1983).


The Alaska Supreme Court has recently held in several cases that the presumption of compensability in AS 23.30.120(a) applies to a claim for continuing medical care more than two years after the date of injury.
  AS 23.30.120(a) provides in part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter . . . ."


The court in Municipality of Anchorage v. Carter, 818 P.2d 661, 666 (Alaska 1991), also held that:


[T]he "process of recovery" language of AS 23.30.095(a) does not preclude an award for purely palliative care where the evidence establishes that such care promotes the employee's recovery from individual attacks caused by a chronic condition.


The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  In Burgess Construction Co. v. Smallwood, 623 P.2d 313, 316 (Alaska 1981), (Smallwood II) the court held the employee must establish a preliminary link between the injury and the employment for the presumption to attach.  Now that the court has broadened the application of the presumption to issues other than the work‑relatedness of an injury,
 it is important for us to react accordingly and require the employee to establish a preliminary link between the work‑related injury and the benefits claimed.  "[I]n claims, based on highly technical medical considerations, medical evidence is often necessary in order to make that connection." Id.  In less complex cases, lay evidence may be sufficiently probative to establish the presumption.  Veco, Inc, v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  With regard to medical evidence, Professor Larson states:


In compensation law, the administrative‑law-evidence problem of expert opinion and official notice finds its principle application in the handling of medical facts.  The usual question is the extent to which findings of the existence, causation or consequences of various injuries or diseases can rest upon something other than direct medical testimony ‑ the claimant's own description of his condition, for example, or the commission's expert knowledge acquired not by formal medical education but by the practical schooling that comes with years of handling similar cases.

2B A. Larson, The Law of Workmen's Compensation, §79.50 at 15426.128 (1993).  See Kessick v. Alyeska Pipeline Service Co., 617 P.2d 755 (Alaska 1980); Employers Commercial Union Co. v. Libor, 536 P.2d 125 (Alaska 1975).


Once the presumption attaches, the burden of production shifts to the employer. Veco, Inc. at 870.  To overcome the presumption, the employer must present substantial evidence the injury was not work‑related. Id.  The Alaska Supreme Court "has consistently defined substantial evidence, as "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion." Id.; Miller v. ITT Arctic Services, 577 P. 2d 1044, 1046, (Alaska 1978).


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to the determination of whether medical evidence is necessary to overcome the presumption. Veco, Inc., at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869. If the employer produces substantial evidence that the disability is not work‑related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72, (Alaska 1964).

1. Is Williams, claim barred because he failed to get the employer's consent before being treated by Dr. Chandler?

As noted at the outset, Williams had a treating physician in Florida before moving to Alaska in May 1992.  Because of continuing pain he was eventually seen and treated by Dr. Chandler in Anchorage, Alaska during the summer of 1992.  The employer contends this is a change in treating physicians and it was not given notice as prescribed by 8 AAC 45.082(c) and, therefore, Williams' claim for payment of Dr. Chandler's treatment should be denied.


For injuries occurring before July 1, 1988, 8 AAC 45.082(c), our regulation providing for changing of physicians, as authorized by AS 23.30.095(a)
 provides:


An employee may change treating physicians at any time without board approval by notifying the employer and the board of the change.  Notice must be given within 20 days after the change of treating physicians. If after a hearing the board finds that the employee's repeated changes were frivolous or unreasonable, the board will, in its discretion, refuse to order payment by the employer.


We find the employer's argument lacks merit for several reasons.  First, a reading of the first two sentence of the regulation seems to mandate that in every case of a change of physicians, the employee must give notice of that fact.  However, this harsh language is tempered by the last sentence.  We are given the discretion by this language, after a hearing, to require the employer to pay the new doctor's costs if we find the employee did not frivolously or unreasonably change physicians repeatedly. Since this issue was raised by the employer at the hearing and it submitted no evidence to support its contention, we find the employee's treatment with Dr. Chandler did not violate the regulation.  Second, we do not find so much of a “change” of physicians in this case as a "substitution" of treating physicians. The employee was receiving treatment for his pain in Florida and while in Alaska needed treatment for pain.  Williams was not seeking different treatment when he saw Dr. Chandler for pain relief.  Based on this discussion, we conclude that Williams did not violate the language or spirit of 8 AAC 45.082(c).

2.  Were Dr. Chandler's treatments related solely to Williams' 1985 injury?

First, we find Williams has established the preliminary link between his 1985 injury and his need for Dr. Chandler's treatments to his neck, shoulders, and back raising the presumption of compensability.  The Alaska Supreme Court stated in Wien Air Alaska v. Kramer, 807 P.2d 471, 474, n. 6 (Alaska 1991): "The fact that [employee] suffered a work related injury for which he received compensation from [employer] is sufficient to establish a preliminary link between his employment and his continuing disability thus implicating AS 23.30.120(a)."  In this case, it is undisputed that the employee suffered a work‑related injury in 1985 and the employer accepted his claim and started paying compensation and medical benefits.  Accordingly, we conclude that a preliminary link has been established between the employee's 1985 injury and his need for Dr. Chandler's treatments to his neck, shoulders, and back.  Since the preliminary link has been established the presumption of compensability attaches to his claim.


The next question is whether the employer has come forward with substantial evidence that all treatments were not related to the 1985 injury.  We find the employer has come forward, in part, with such evidence in the testimony of Dr. Horning.  He attributed the neck and shoulder pain to the 1985 injury and resulting surgery because it was after that time the employee started to have so many problems with neck and shoulders.  The doctor, however, believed Williams' back problems are related to his back injury and surgery prior to 1985 because he had back pain and surgery before that time.  We find the employer came forward with substantial evidence to overcome the presumption of compensability and, therefore, the employee must prove all elements of his claim by a preponderance of the evidence.


Because the employee did not present any evidence
 to refute Dr. Horning's testimony, we find he did not prove all elements of his claim for payment of his back treatment by a preponderance of the evidence.  Accordingly, we must deny that aspect of his claim.  Since Dr. Horning felt the neck and shoulder problems resulted from the 1985 injury, we grant the employee's claim for medical treatment to those areas.

3. Was Williams suffering from neck and shoulder pain when he was treated by Dr. Chandler?

Based on Williams' testimony and that of Drs. Chandler and Horning, we find the employee has established a preliminary link between his 1985 injury and neck and shoulder pain he was suffering when he was treated by Dr. Chandler in the summer of 1992.  The employee stated he had pain during this period.  Because pain is subjective, we follow Professor Larson's thinking and rely on Williams, lay testimony in this instance.  Second, Dr. Chandler found objective evidence that the employee was in pain because he had muscle spasms.  He also stated that Williams noted the lack of relief after being injected by a placebo block in the area where other regular injections had been given.  Finally, Dr. Horning testified that he believed the employee suffered from muscle contraction pain.  Based on this evidence, we find the presumption of compensability attached to the employee' claim that he was in pain during the time in question.


Since there was no evidence submitted to the contrary, the presumption of compensation has not been overcome and we conclude Williams suffered from neck and shoulder pain during the time he was treated by Dr. Chandler.

4.  Were Dr. Chandler's treatments of Williams, neck and shoulders reasonable and necessary?

For the same reasons set forth in our discussion of Williams' claim that all of the treatments in question related to the 1985 injury, we first find that presumption of compensability applies to this issue also.


The next question is whether the employer has come forward with substantial evidence that Dr. Chandler's treatment was not reasonable and necessary.  Based on the testimony of Dr. Horning, we find that Dr. Chandler's treatments were not reasonable and necessary.  He testified that Dr. Chandler seemed to use trigger point injections and epidurals "a little too often."  He said, in essence, that because the employee did not show dramatic gains at the start of the treatments, he would not have continued.


Having determined the employer has presented substantial evidence to overcome the presumption of compensability, we must next decide whether the employee has proven all elements of his claim by a preponderance of the evidence.  We find that he has for several reasons.  First, adopting Professor Larson's reasoning, as noted above, we rely on the testimony of the employee himself because we are not dealing with a situation where highly technical medical evidence is necessary.  Williams testified the treatments in question did relieve his pain.  While these treatments did not give him long‑term pain relief, they did, nevertheless, allow him to sleep, get around better and live a somewhat normal life for a period of time.  There is no evidence that these treatments were curative.  However, as noted in Carter, the treatments need only promote "the employee's recovery from individual attacks caused by a chronic condition."  We find that to be the situation in Williams' case.


Second, Dr. Chandler testified the treatments he gave were reasonable.  He said that when the employee was referred to him by Dr. Kralick, it was his single purpose to manage Williams' pain, not to cure him of pain.  He felt that there was a good chance the employee would never be cured of pain.  He stated that the question of necessity was one he could not answer; only the patient, he explained, knows the answer to that question.  Further, Dr. Chandler testified that he checked with the head of the Mayo Clinic and was told that his treatment was appropriate and should be continued.  It should also be noted that Dr. Horning testified that a physician should be given a certain amount of latitude in treating a patient in this manner.


Based on all the evidence, we conclude Dr. Chandler's treatment of Williams in the summer of 1992 was reasonable and necessary.

5. Is Williams entitled to attorney's and legal costs?


The employee claims actual attorney fees.  He filed a document on August 11, 1993, which set forth the number of hours his attorney spent in preparing for the hearing (6.2) and his attorney's hourly charge ($150), for a total of $930.  This document was not in affidavit form as required by 8 AAC 45.180.  Accordingly, it cannot be accepted.  We seriously encourage the parties to resolve this issue between themselves.  We retain jurisdiction over this issue if the parties cannot reach an agreement.


The employee also claims reimbursement of $308 for the cost of Dr. Chandler's deposition.  At hearing, the employer contended that it had already paid this cost.  Since the parties agreed to look into the matter, we leave the question to their resolution.  We retain jurisdiction over the question in case there is further dispute.


ORDER

1. The employer shall pay those medical expenses incurred by Williams resulting from Dr. Chandler's treatment of his neck and shoulder pain during the summer of 1992.


2. The employee's claim for medical expenses for Dr. Chandler's treatment of his back is denied and dismissed.


3. The employee's claim for attorney's fees and legal costs is denied and dismissed at this time in accordance with this decision.


Dated at Anchorage, Alaska this 13th day of October, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder


Russell E. Mulder,



Designated Chairman



 /s/ Florence S. Rooney


Florence S. Rooney, Member



 /s/ Patricia A. Vollendorf


Patricia A. Vollendorf, Member

REM/fm


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Charles Williams, Jr., employee / applicant; v. Cal Worthington Ford, employer; and Alaska Insurance Guaranty Association, insurer defendants; Case No. 6506480; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 13th day of October, 1993.



Flavia Mappala, Clerk
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    �In opening argument, Coe stated that the employee was requesting the medical bills of Drs.  Kralick and Armstrong also he paid by the employer.  However, during the hearing there was testimony that these two doctors had been paid already.  The employee did not dispute that evidence.  Further, the employer had filed a request for cross�examination of Drs.  Kralick and Armstrong, authors of various medical reports.  The employee did not provide the employer with an opportunity to cross�examine these doctors either by deposition or at the hearing.  Because this opportunity was never afforded the employer, the doctors' reports cannot be relied on. (8 AAC 45.120(f)�(j)).  Since these reports are not in evidence, any claim for medical expenses must be denied.





    �Williams v. Worthington Ford Inc. of Alaska, AWCB No. 93-0030 (January 29, 1993) (jurisdiction); Williams v. Cal Worthington Ford, AWCB No. 92�0166 (July 2, 1992)(compensability); Williams v. Cal Worthington Ford, AWCB No. 91�0227 (August 22, 1991) (statute of limitations); Williams v. Worthington Ford of Alaska, AWCB No. 86�0026 (January 20, 1986)(attorney'S fees).





    �Alcan Elec. v. Bringmann, 829 P.2d 1187, 1189 (Alaska 1992); Olson v. AIC/Martin J.V., 818 P.2d 669, 675 (Alaska 1991); Municipality of Anchorage v. Carter, 818 P.2d 661 (Alaska 1991).


    �Bailey v. Litwin Corp., 713 P�2d 249 (Alaska 1986) (continuing disability); Municipality of Anchorage v. Carter, 818 P.2d 661 (Alaska 1991) (continuing medical treatment or care); Kirby v. Alaska Treatment Center, 821 P.2d 127 (Alaska 1991) (eligibility for vocational rehabilitation benefits).


    �It stated in part: "If for any reason during the period when medical care is required the employee wishes to change to another physician, he may do so in accordance with rules prescribed by the board."  This statute was amended by Sec. 48, Ch. 79 SLA 1988.  However, it was specifically not given retroactive affect by Sec. 48, Ch. 79, SLA 1988.


    �Dr. Chandler testified he could not make the allocation Dr. Horning did.










