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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JOHN MATTHEWS,
)



)


Employee,
)



)
INTERLOCUTORY


v.
)
DECISION AND ORDER



)

ALASKA MECHANICAL, INC.,
)
AWCB Case No. 8102865



)


Employer,
)
AWCB Decision No. 93-0257



)


and
)
Filed with AWCB Anchorage



)
October 14, 1993

PROVIDENCE WASHINGTON INSURANCE,
)



)


Insurer,
)


  Petitioners.
)

___________________________________________)


Employee's claim was scheduled for hearing on May 5, 1993, at Anchorage, Alaska.  Employee was present and represented by attorney Chancy Croft.  Petitioners were represented by attorney Shelby Nuenke‑Davison.  Shortly before the hearing Petitioners petitioned to join under the last injurious exposure rule another employer, C. R. Lewis & company, and five of its insurers.  Petitioners requested a continuance of the hearing to give the employer and insurers an opportunity to prepare for hearing.  We granted the continuance.


The five additional insurers sought to be joined answered the petition denying an aggravation occurred during the period they insured C. R. Lewis & Company.  Industrial Indemnity, which is represented by attorney Michael Budzinski, included in its answer a request that the petition for joinder be denied and dismissed.


Eagle Pacific Insurance Group (EPIC) is represented by attorney Robert Mason.  In addition to contending no aggravation of Employee's condition occurred during the time it insured C.R. Lewis & Company, EPIC also filed a petition to dismiss the claim against it.


On August 6, 1993, Petitioners filed an affidavit of readiness for hearing on the petition for joinder.  In response EPIC contended there are other parties which should be joined in this action.  ALPAC/CIGNA Companies, which are represented by attorney Allan Tesche, also responded by contending there were other employers/insurers who were essential and should be joined before Petitioners could proceed with their last injurious exposure defense.


At a Pre‑hearing Conference held on August 9, 1993, the parties and those parties sought to be joined agreed that the joinder issue would be decided by us based on the written records and arguments.  The last written argument regarding the joinder issue was filed on August 26, 1993.  Under AS 23.30.110(c) and the parties agreement, the hearing on the joinder issue was held on October 1, 1993.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

8 AAC 45.040(d) provides that "Any person against whom a right to relief may exist should he joined as a party." 8 AAC 45.040(f) provides;


Upon the petition of a party, the board will, in its discretion and at any time, join an additional party whose presence in the proceeding is necessary for a full determination of the matter.


Recently in Peek v. SKW/Clinton, P.2d (No. 396.9) (Alaska June 25, 1993), the court held the last injurious exposure rule may be used as a defense to liability "where the employee has settled with the last employer who is potentially liable and was properly before the Board." Id. at 8‑9.  The court noted in a footnote that the last injurious exposure rule cannot be used as a defense when the last employer is not within the jurisdiction of the Board, as in the case of an out‑of‑state employer.


Employee has elected to file a claim against Petitioners only.  However, Petitioners contend they are relieved from liability by the last injurious exposure rule.  Petitioners have petitioned to join the insurers of C.R. Lewis & Company which they believe may be responsible for aggravating Employee's injury which occurred in 1976 while he was employed by Petitioners.


Petitioners submitted the affidavit of Declan Nolan, M.D., stating Employee's work and sporting activities subsequent to 1976 aggravated his condition.  Dr. Nolan stated that even if Employee’s work was truly sedentary, such inactivity could also aggravate and accelerate his symptoms.  At a minimum Dr. Nolan believes that Employee's work until late 1988 was a substantial factor in his current condition.


We find the parties sought to be joined by Petitioners employed Employee between 1976 and the present.  We find Dr. Nolan’s affidavit is sufficient evidence to establish that a right to relief "may" exist against the parties sought to he joined.  We find joinder of these parties appropriate.  Accordingly, we will enter an order joining EPIC, Alaska National Insurance Company, Globe Indemnity, Industrial Indemnity, and ALPAC/Cigna as defendants in this case.


The parties agreed that we could decide whether, on our own motion, other employer/insurers should be joined in this action.  Under 8 AAC 45.04 0(d), a potentially liable person should be joined, but joinder is not mandatory in order for the proceedings to continue.  Under 8 AAC 45.040(f) we may exercise our discretion at any time to join a party who is necessary for a full determination.


We note again that Employee has filed a claim against Petitioners only.  Employee has not commented upon Petitioners' petition for joinder.  Admittedly, this case is factually distinguishable from Peek because Employee has not agreed to the settlement of a claim against a potentially liable employer.  However, because the other parties suggested by EPIC and ALPAC/CIGNA as possibly being liable could be brought under our jurisdiction if Employee filed a claim against them at this time, we believe the last injurious exposure rule can be asserted by Petitioners or any of the parties whom we are Joining.


Neither the last injurious exposure rule nor our permissive joinder rules require a defendant to join all persons who might be liable to the injured worker for benefits.  If a defendant has evidence that an employer/insurer could be liable under the last injurious exposure rule, the defendant "should" seek joinder. 8 AAC 45.040(d).  However, it is not mandatory that the defendant do so.  


We find Petitioners and Employee are likely at this stage of the proceedings to be more informed than we are of the relevant facts bearing on whether a right to relief may exist against an employer/insurer who is not a party.  We note Employee is represented by an attorney whose expertise has been recognized by us in the awarding of attorney's fees in other claims.  We find Employee has a limited window of opportunity for surgery and stands the most to lose by not timely proceeding against an employer/insurer who would be liable under the last injurious exposure rule.  We decline to exercise our discretion at this time and join additional employers/insurers.


ORDER

We grant Petitioners' request for joinder.  Eagle Pacific Insurance Company, Alaska National Insurance Company, Globe Indemnity, Industrial Indemnity, and ALPAC/CIGNA are hereby joined as defendants in this case.


Dated at Anchorage, Alaska this 14th day of October, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom


Rebecca Ostrom,



Designated Chairman



 /s/ Florence Rooney


Florence Rooney, Member



 /s/ Darrell F. Smith


Darrell F. Smith, Member
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CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of John Matthews, employee v. Alaska Mechanical, Inc. , employer; and Providence Washington Insurance, insurer / petitioners; Case No. 8102865; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 14th day of October 1993.



Flavia Mappala, Clerk
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