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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

MARK J. MATTHEWS,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9104436



)

GOLDEN NORTH VAN LINES, INC.,
)
AWCB Decision No. 93-0261



)


Employer,
)
Filed with AWCB Anchorage



)
October 15, 1993


and
)



)

EAGLE PACIFIC INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

________________________________________)


We heard this claim for permanent partial impairment and medical benefits, and eligibility for reemployment benefits on September 17, 1993 in Anchorage, Alaska.
  The employee was present and represented himself.
  The employer and insurer were represented by attorney Elise Rose.  We closed the record when the hearing concluded.


ISSUES

1. Whether to award permanent partial Impairment benefits.


2. Whether to award medical costs, including continuing treatment and authorization for an evaluation.


3. Whether we have authority to grant the employee's request for an evaluation of eligibility for reemployment benefits.


EVIDENCE SUMMARY

The employee testified he injured his back on February 24, 1991 while working for the employer.  He stated he hurt his hack while moving a piano, and then later while carrying boxes.  On February 26, 1991 he was suspended from work for unrelated reasons.


He completed an injury report on March 1, 1991.  The record shows he was initially treated by Robert Kent, D.C. on March 5, 1991.  Dr. Kent diagnosed "acute severe thoracic IVD disorder, acute severe lumbar IVD syndrome, brachial/radicular neuralgia, and spondylolisthesis L5, grade II."  After examination, the doctor concluded the employee was unable to work and prescribed a course of spinal manipulative therapy, diathermy, and linear intermittent spinal traction.


The employer paid the employee temporary total disability benefits at the weekly rate of $238.05 beginning March 5, 1991.  The employee was examined by Douglas Smith, M.D., on April 10, 1991 at the employer's request.  Dr. Smith's diagnostic impression was chronic intermittent mid back pain, and history of chronic intermittent low back pain with underlying spondylolisthesis without evidence of neurologic deficit. (Smith April 10, 1991 report at 3).


In Dr. Smith's opinion, the spondylolisthesis in the lumbar area was a developmental defect, and not the result of any industrial accident or exposure.  However, the doctor added that the condition could have been aggravated by the described work incidents.  Nonetheless, the doctor reckoned the aggravation would be temporary and would resolve after a period of rest and avoidance of heavy lifting.


Regarding medical treatment, Dr. Smith asserted chiropractic treatment would not provide significant medical care but may provide temporary relief.  He further stated the employee may benefit from back school and back exercises.


While continuing to get manipulative treatment from Dr. Kent, the employee was also examined by Edward Voke, M.D., at the employer's request.  Dr. Voke's impression was bilateral L5 spondylolysis, and cervical, thoracic and lumbosacral strain. (Voke June 25, 1991 report at 3).


Dr. Voke based his finding of spondylolysis on an x‑ray, but he found an x‑ray of the cervical spine unremarkable.  Dr. Voke asserted that all of the employee's problems were subjective; i.e., he found no objective findings on physical examination.  The doctor concluded the employee suffered a temporary aggravation with no evidence of permanent impairment.  He opined the employee could return to work as a mover/driver, but he advised the employee to get into less strenuous work.  He also advised a one‑week back school program but did not feel further chiropractic care would be "productive."


On July 3, 1991 Dr. Voke wrote a note stating: "There is no objective evidence to support work limitations on Mark Matthews."  On July 16, 1991 the employer’s adjuster controverted the employee's temporary total disability benefits.  This controversion was based on Dr. Voke's evaluation.


On September 20, 1991 the employee was examined by Donald Peterson, M.D., an orthopedic surgeon, and Timothy Allen, D.C., pursuant to an independent medical evaluation under AS 23.30.095(k).  The physicians' impression was Grade I spondylolisthesis with spondylolysis, L5‑Sl level preexisting, lumbosacral strain by history, February 24, 1991, and mid‑thoracic strain, approximately September 1989.


The physicians asserted the employee's condition had reached medical stability, and the employee recovered from his strain.  They also asserted the employee's spondylolysis had reverted to pre‑injury status.  They also felt no additional treatment was required, and the employee had sustained no permanent impairment attributable to the injury.


Meanwhile, an evaluation for reemployment benefits had been conducted by rehabilitation specialist Jon Deisher, who recommended that the employee be found ineligible for benefits under AS 23.30.041 because the employee had no permanent impairment at the time of medical stability. (Deisher September 6, 1991 report at 5).


On November 8, 1991 Mickey Andrew, Reemployment Benefits Administrator Designee, notified the employee he was ineligible for reemployment benefits based on a finding of no permanent impairment by Dr. Voke, Dr. Peterson and Dr. Allen.  There is no record that the employee appealed that decision.  However, he included a request for reemployment benefits in his 1993 application for adjustment of claim.  The employer contends no further care is required.


The employee testified he has not sought medical treatment, since he moved back to Oregon, because he cannot afford it.  But he asserts he is still in pain from his injury.  He feels the physicians who examined him (except Dr. Kent) did not examine him properly.  He asserts he has been "railroaded" by the employer.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. Permanent Partial Impairment.


AS 23.30.190 states in part:


(a) In case of impairment partial in character but permanent in quality, and not resulting in permanent total disability, the compensation is $135,000 multiplied by the employee's percentage of permanent impairment of the whole person.  The percentage of permanent impairment of the whole person is the percentage of impairment to the particular body part, system, or function converted to the percentage of impairment to the whole person as provided under (b) of this section.  The compensation is payable in a single lump sum . . . .


(b) All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment . . . .


In deciding whether the employee is eligible for permanent partial impairment benefits, we must apply the statutory presumption found in AS 23.30.120(a), which states in pertinent part.  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


The Alaska Supreme Court has held that the presumption applies to any claim for compensation under the Alaska Workers' Compensation Act, including issues of the work relationship of the original injury or aggravations or accelerations of pre‑existing conditions, or combinations with those pre‑existing conditions. Burgess Construction v. Smallwood (Smallwood II), 623 P.2d 312, 316 (Alaska 1981).  More recently, the supreme court held that the presumption also applies to non‑causation issues, including continuing disability, Bailey v. Litwin Corp., 713 P.2d 249, 254 (Alaska 1986); continuing medical treatment or care, Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991); and reemployment benefits under AS 23.30.041. Kirby v. Alaska Treatment Center, 821 P.2d 127, 127 (Alaska 1991).


Before the statutory presumption attaches to a claim, the employee must establish a preliminary link between the injury and employment.  Smallwood II, 623 P.2d 312, 316 (Alaska 1981).  This link is established when the employee presents "some evidence that the claim arose out of, or in the course of, employment . . . . Id.


"[I]n claims based on highly technical medical considerations medical evidence is often necessary" to establish the link.  Smallwood II, 623 P.2d at 316.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of available lay evidence and the complexity of the medical facts involved." Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


If the employee presents sufficient evidence to establish the link, the statutory presumption attaches and shifts the burden of production to the employer.  Wolfer, 693 P.2d at 870.  The employer must then present substantial evidence to overcome the presumption.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).


We find the employee has failed to establish a preliminary link between his work injury and his request for permanent partial impairment benefits.  There is no evidence the employee sustained a permanent impairment.  All physicians who rated the employee's condition found no permanent impairment.  Therefore, the employee’s claim for permanent partial impairment benefits is denied and dismissed.


II. Continuing Medical Treatment.


The employee also gets the benefit of the presumption of continuing medical treatment which is authorized under AS 23.30.095.  We first find, based on the employee's testimony and pain complaints, the employee established a preliminary link between his injury and his claim for continuing medical care.


We next find the employer has overcome the presumption with substantial evidence, including the opinions of Dr. Peterson and Dr. Allen that no further treatment from the injury was necessary after September 1991.  Therefore, the presumption drops out and the employee must prove all the elements of his claim by a preponderance of the evidence.  We conclude the employee has failed to prove his claim.  The medical report of Dr. Peterson and Dr. Allen supports this conclusion.  The employee provided no medical report indicating his current complaints relate to his 1991 work injury.  Thus, the employee's claim for continuing medical care is denied and dismissed. 


III. Reemployment Benefits.


The record shows the employee's request for reemployment benefits was denied in 1991.  He failed to appeal that decision within the ten‑day period required in AS 23.30.041(d).  Therefore, his current request for those benefits is moot because he has already been found ineligible, and he failed to appeal in a timely manner.  Accordingly, his claim for reemployment benefits is denied and dismissed.


ORDER

The employee's claim for permanent partial impairment benefits, medical treatment and reemployment benefits is denied and dismissed.


Dated at Anchorage, Alaska this 15th day of October, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.  R. Torgerson


M.R. Torgerson,



Designated Chairman



 /s/ S. T. Hagedorn


S.T. Hagedorn, Member



 /s/ Patricia Vollendorf


Patricia Vollendorf, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Mark J. Matthews, employee / applicant; v. Golden North Van Lines, Inc., employer; and Eagle Pacific Insurance Company, insurer / defendants; Case No. 9104436; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 15th day of October 1993.



Virginia Lyman, Clerk
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    �The issues were gleaned from an April 8, 1993 prehearing conference summary, which indicates the employee amended his February 22, 1993 application for adjustment of claim.


    �The employee was represented by attorney Joseph Kalimarides for a period, but withdrew his representation.







