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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

DEANA M. MYERS,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9001483



)

GINO MORENA ENTERPRISES
)
AWCB Decision No. 93-0263



)


Employer,
)
Filed with AWCB Anchorage



)
October 15, 1993


and
)



)

INSURANCE CO. OF NORTH AMERICA,
)



)


Insurer,
)


  Defendants.
)

________________________________________)


We heard this appeal of a decision of the Reemployment Benefits Administrator on September 17, 1993 in Anchorage, Alaska.  The employee represented herself and attended telephonically from Bellevue, Nebraska.
  The employer and insurer were represented by attorney Robert McLaughlin who attended telephonically from Tacoma, Washington.  The record closed when the hearing concluded.


ISSUE

Whether the August 3, 1993 decision of the Reemployment Benefits Administrator Designee should be upheld, or not.


RECORD SUMMARY

The employee reportedly suffered a repetitive strain injury on January 17, 1990 from cutting hair for the employer in North Pole, Alaska.  She was eventually paid temporary total disability benefits.


The employee moved to Nebraska and was treated by David Clough, M.D., a specialist in hand, upper extremity and microsurgery.  Dr. Clough performed a left carpal tunnel release on November 22, 1991.


The employee applied for reemployment benefits, and an eligibility evaluation was performed by rehabilitation specialist Jack Greene in Omaha, Nebraska.  Greene found that the employee worked as a barber from 1988 to 1991, including the time of her 1990 injury.  According to his March 25, 1993 report at 4, the employee worked on a pure commission basis, earning 70 percent commissions.  Greene concluded the employee could return to work as a deli worker, a job she held during the 10 years prior to her injury.  Greene's decision was based on a physical capacities evaluation completed by Dr. Clough, and on a labor market survey Greene conducted


On August 3, 1993, Reemployment Benefits Administrator Designee Mickey Andrew notified the employee she was determined ineligible for reemployment benefits.  Andrew determined, based on Greene’s evaluation, Dr. Clough's restrictions and the labor market survey that the employee could return to work as a deli worker.  Further, Andrew concluded that since the wages for existing jobs ranged from $4.25 per hour to $7.00 per hour, the position of deli worker met the remunerative wage of $4.37.
  Neither Andrew's decision nor Greene's reports documents how the "remunerative wage" was determined.


Just prior to hearing, we received a faxed letter from Dr. Clough which stated in part:


I do not anticipate that Ms. Myers will be able to return to highly repetitive activities as a barber on a long‑term basis without significant risk of recurrent median neuritis.  The occupational restrictions outlined, and my agreement to her working in a deli, should be considered permanent restrictions.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.041(e) provides:


(e) An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles: for


(1) the employee's job at the time of injury; or 


(2) other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to specific vocational preparation codes as described in the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles."


In addition, AS 23.30.041(d) mandates that we must "uphold the decision of the administrator except for abuse of discretion on the administrator's part."  Abuse of discretion occurs if the RBA issues a decision "which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive." (footnote omitted).  Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979).  A reviewing court (the workers' compensation board, in this instance) must he "left with the definite and firm conviction on the whole record that the trial judge [RBA] has made a mistake." Brown v. State, 563 P.2d 275, 279 (Alaska 1977).


Dr. Clough's September 17, 1993 letter confirms the employee has the physical capacity to be employed as a deli worker.  The employee argues that the wage used to determine her eligibility $4.37 per hour, is unfair.  She asserts that because she was making $15.00 per hour as a barber when injured, she should not be required to work for essentially minimum wages.


In essence, the employee is arguing that the wage for deli workers in Nebraska does not meet "remunerative employability," or the employee's "remunerative wage," as that term was used Andrew's August 3, 1993 decision.  We are unable to determine whether to affirm the RBA Designee's decision because the record does not indicate how "remunerative wage" or "remunerative employability" was determined.  The employee claims to have earned $15.00 per hour at the time of her injury, but Greene's report states she worked on a commission basis.


If the employee earned $15.00 per hour, her remunerative employability must be calculated under 8 AAC 45.490 (1).  If she received commissions, her gross hourly wages must be determined under 8 AAC 45.490(3), and consequently AS 23.30.220.  Because the record is absent on how the remunerative employability or wage was determined, and because the Reemployment Benefits Administrator currently applies that concept to determinations of eligibility under AS 23.30.041(e), we conclude the decision of the RBA Designee is arbitrary.  We find nothing in the record to show how the calculation was made, and we find insufficient facts on which to make such a calculation.  Accordingly, we conclude the RBA Designee abused her discretion, and we remand this matter so that the Designee can provide us with a documented determination of the employee's gross hourly wages under 8 AAC 45.490, and the resulting remunerative wage.


Also, we want the RBA to consider whether to continue applying the remunerative employability concept to AS 23.30.041(e) in light of the recent Alaska Superior Court opinion in which Judge Fabe concluded that remunerative employability is not a factor which may be considered in determining eligibility under AS 23.30.041(e). Anchorage Sand & Gravel v. Francis Mask, 3AN‑92-3602 CI (September 21, 1993).


In order for remunerative employability to be considered a factor in determining reemployment benefits eligibility, the Alaska legislature must amend the statute to expressly include remunerative employability under AS 23.30.041(e).  This court would be exceeding its authority if it were to interpret AS 23.30.041(e) to permit the consideration of remunerative employability.

Id. at 5‑6.


The RBA should determine whether to adopt the reasoning of Mask or to continue applying the current method.  During the remand, the RBA Designee should have Greene provide a reasonably detailed calculation and justification for his remunerative wage determination.  If the remunerative wage analysis is applied, a decision should then be made based on the calculations under that analysis, if appropriate.  After the parties are notified of the RBA Designee's decision, either party will again have the right of appeal under AS 23.30.041(d).


ORDER

The RBA Designee abused her discretion.  This matter is remanded to the RBA Designee for the appropriate determinations.


Dated at Anchorage, Alaska this 15th day of October, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M. R. Torgerson


M.R.  Torgerson,



Designated Chairman



 /s/ S. T. Hagedorn


S.T. Hagedorn, Member



 /s/ Patricia Vollendorf


Patricia Vollendorf, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Deana M. Myers, employee / applicant; v. Gino Morena Enterprises, employer; and Insurance Company of North America, insurer / defendants; Case No. 9001483; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 15th day of October, 1993.



Flavia Mappala, Clerk
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    �The employee requested a continuance because an attorney was reviewing her records and attempting to get a new medical report to determine whether to represent her, or not.  We denied the request, finding that we would be reviewing the current record, and that the employee could subsequently seek modification of our decision under AS 23.30.130 if the attorney ever decided to represent her. 
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