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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

DAN POMEROY,
)



)


Employee,
)
INTERLOCUTORY


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9034051



)

VERN TOMLINSON,
)
AWCB Decision No. 93-0264

(Uninsured)

)



)
Filed with AWCB Anchorage


Employer,
)
October 20, 1993


  Defendant.
)

________________________________________)


This claim for a default order and supplementary order of default was scheduled for hearing on October 13, 1993, in Anchorage, Alaska.  The employee was not present but was represented by attorney Andrew Lambert.  The employer was not present.  We closed the record when the hearing concluded.


We found that the employer had been sent notice to its last known address, but that the hearing notices (one by certified mail and one by regular mail) were returned with "addressee unknown." We decided to proceed with the hearing under AS 23.30.110(c) and 8 AAC 45.070(f)(1).


At the beginning of the hearing, attorney Lambert stated he was unable to get in touch with the employee so the employee could provide testimony.  We concluded we had to continue the hearing under 8 AAC 45.074.  This decision memorializes that continuance order.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.110(c) provides in part.  "After a hearing has been scheduled, the parties may not stipulate to change the hearing date or to cancel, postpone, or continue the hearing, except for good cause as determined by the board.  Board regulation 8 AAC 45.074(a) provides in pertinent part:


(a) Continuances, postponements, cancellations, or changes of scheduled hearings are not favored by the board and will not be routinely granted.  The board or its designee will, in its discretion, grant a continuance, postponement, cancellation, or change of a scheduled hearing without a formal hearing only upon good cause shown by the party requesting the continuance, postponement, cancellation, or change.  Good cause exists only when


(1) a material witness is unavailable on the scheduled date and the taking of the witness, deposition is not feasible;


(4) a party, a representative of a party, or a material witness becomes unexpectedly absent from the state;


We find that the employee's testimony was necessary to determine whether he received the compensation benefits we ordered in the first decision in this matter. Pomeroy v. Vern Tomlinson, AWCB No. 93‑0080 (March 26, 1993).  We find the employee is unavailable, and we therefore conclude good cause exists to continue this hearing under AS 23.30.110 and 8 AAC 45.074(a)(1) and 8 AAC 45.074(a)(4).


Since we continued the hearing, the affidavit of readiness filed by the employee remains in effect.  Because we deem the affidavit of readiness still in effect, his application for a default order is unaffected by AS 23.30.110(c) which states in relevant part: "If a claim is controverted by the employer and the employee does not request a hearing for two years following the date of controversion, the claim is denied."


The employee shall contact Workers' Compensation Officer Paul Grossi to schedule another hearing date.


ORDER

The scheduled October 13, 1993 hearing on the employee's claim is continued.  His affidavit of readiness for hearing continues in effect.


Dated at Anchorage, Alaska this 20th day of October, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M. R. Torgerson


M. R. Torgerson,



Designated Chairman



 /s/ Florence Rooney


Florence Rooney, Member



 /s/ Darrell F. Smith


Darrell F. Smith, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Dan Pomeroy, employee / applicant; v. Vern Tomlinson, d/b/a/ Tomlinson Fisheries, employer (uninsured) , defendant; Case No. 9034051; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 20th day of October 1993.



Flavia Mappala, Clerk
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