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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

MERVYN EGGLESTON,
)



)


Employee,
)


  Applicant,
)
INTERLOCUTORY



)
DECISION AND ORDER


v.
)



)
AWCB Case No. 9131236

BP ALASKA EXPLORATION, INC.,
)



)
AWCB Decision No. 93-0266


Employer,
)



)
Filed with AWCB Anchorage


and
)
October 22, 1993



)

INSURANCE CO. OF NORTH AMERICA,
)



)


Insurer,
)


  Defendants.
)

________________________________________)


We heard this petition to compel discovery on September 17, 1993 in Anchorage, Alaska.  The employee, who was not present, represented himself.  The employer and insurer were represented by attorney James Hutchins.  We closed the record when the hearing concluded.


The employee, who resides in Arkansas, did not call to participate telephonically in the hearing.  He submitted a written request for continuance, apparently believing the September 17, 1993 hearing was on the merits of his claim.
  He later filed written arguments on the discovery issues set for this hearing. (See eight‑page faxed document to Department of Labor, dated September 15, 1993).  After a record review, we found the employee had been sent proper notice of the hearing, and we proceeded in accordance with 8 AAC 45.070(f)(1).


ISSUES


1. Whether the documents to which the employer requested cross‑examination are admissible under exceptions to the hearsay rule.


2. Whether we should order the employee to provide the information requested by the employer.


3. Whether we should issue a protective order prohibiting the employer from contacting people mentioned in the employer's log books.


4. Whether to order the employer to provide the log books requested by the employee.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.  Hearsay Exceptions.


The employer has filed a request for cross‑examination of reports, notes or letters of several physicians, including Keith Kadel, M.D.; Todd Green, M.D.; S. Bradley, M.D.; and the Rockwood Clinic. (January 26, 1993 request for cross‑examination).  The employer argues that the right to cross‑examine authors of medical reports is absolute.  Citing to A.S. 23.30.135, it contends that the Alaska Rules of Evidence do not apply to Alaska Workers' Compensation Board proceedings, and even if they do, there is no exception in this particular case.
  The employee did not provide any relevant argument on this issue.


Our regulation 8 AAC 45.120(e) provides:


Technical rules relating to evidence and witnesses do not apply in board proceedings, except as provided in this chapter.  Any relevant evidence is admissible if it is the sort of evidence on which responsible persons are accustomed to rely in the conduct of serious affairs, regardless of the existence of any common law or statutory rule which might make improper the admission of such evidence over objection in civil actions.  Hearsay evidence may be used for the purpose of supplementing or explaining any direct evidence, but it is not sufficient in itself to support a finding of fact unless it would be admissible over objection in civil actions.  The rules of privilege apply to the same extent as in civil actions.  Irrelevant or unduly repetitious evidence may he excluded on those grounds.


The admissibility of medical records is governed by 8 AAC 45.052.  That section explains that we rely on medical reports listed in medical summaries only if "parties expressly waive the right to cross‑examination, or if the board determines that the medical report listed on the updated summary is admissible, under a hearsay exception of the Alaska Rules of Evidence. 8 AAC 45.052(c)(4).


Our regulation 6 AAC 45.120(f) discusses the admissibility of non‑medical documents:


(f) Any document, including a compensation report, controversion notice, claim, application for adjustment of claim, request for a conference, affidavit of readiness for hearing, petition, answer, or a prehearing summary, that is served upon the parties, accompanied by proof of service, and that is in the board's possession 20 or more days before hearing, will, in the board's discretion, be relied upon by the board in reaching a decision unless a written request for an opportunity to cross‑examine the document's author is filed with the board and served upon all parties at least 10 days before the hearing.  The right to request cross‑examination specified in this subsection does not apply to medical reports filed in accordance with 8 AAC 45.052; a cross-examination request for the author of a medical report must be made in accordance with 8 AAC 45.052.


Further, 8 AAC 45.120(h) states: "if a request is filed in accordance with (f) of this section, an opportunity for cross-examination will be provided unless the request is withdrawn or the board determines that, under a hearsay exception of the Alaska Rules of Evidence, the document is admissible.,,


In Frazier v. H.C. Price/CIRI Construction JV, 794 P.2d 103 (Alaska 1990), the supreme court discussed the types of cases in which we should require cross‑examination of the authors of medical reports.  The court stated that our regulations intended to require cross‑examination "only when the written medical report was hearsay. Frazier, 794 P.2d at 106.  The court also pointed out that our regulations allow the admission of a document into evidence if the document falls within one of the exceptions to the hearsay rule.


The employee has not pointed to any applicable hearsay exception on which we should admit the medical documents indicated above.  Among other arguments, the employer contends those documents should not he admitted under Rule 803(6) of the Alaska Rules of Evidence.  That exception allows admission of certain records kept in the regular course of business. In Parker v. Power Constructors AWCB Decision No. 91‑0150 (May 17, 1991), a board panel admitted a medical document under this exception.


The employer argues that "a foundation for the acceptance of documents offered into evidence as an exception to hearsay under Evidence Rule 803(6) must be presented in accordance with that rule.  Absent such a foundation through testimony of a custodian of the records, the Board will not admit the documents into evidence. (Employer Brief at 9).


We agree that a proper foundation must be laid before the documents can be considered for admission.  We also believe the employee, who is unrepresented by counsel, ought to be given the opportunity to lay this foundation on.
  Accordingly, we will not decide the admissibility of these documents at this time.  Absent a stipulation by the parties, the employee must lay the appropriate foundation and otherwise comply with Rule 803(6) at the hearing on the merits of this matter.
  Otherwise, the documents will not be used as direct evidence absent deposition or hearing testimony from the authors of those documents.


The employer also objects to the "various letters and other written comments" which the employee has filed into the record. (Employer Brief at 11).  The employer filed an objection to several documents authored by the employee, and a three page document dated May 31, 1991 and entitled "Industrial Hygienist." (Employer July 30, 1993 Request for Cross‑examination).


The employer argues that these documents are hearsay as defined in Alaska Rule of Evidence 802(c): "Hearsay is a statement other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted."  If the employee retorts: "My comments are my testimony.  They tell my story and are certainly available for cross‑examination. I fail to see any realistic grounds for objection to any of these being admitted into evidence." (Employee September 15, 1993 Brief at 6) (emphasis in original).  We conclude the documents are hearsay to the extent they are offered for the truth of the matters asserted in them.  Further, we find no applicable hearsay exceptions, and the employee offered none.  However, the documents will he admissible into evidence if the employee testifies at the hearing on the merits of this claim.


II. Compelling the Employee to Provide Information.


The August 16, 1993 prehearing conference summary states the employer "wants the [employee] to supply the names of the Drs. that he has seen in the last ten years."  In its brief, the employer asserts the employee "has made claims of approximately nine years of significant symptoms associated with various‑medical problems, but he has produce [sic] almost no contemporaneous medical records to support his claim." (Employer Brief at 6).  The employee did not provide a germane response. (See Employee Brief at 4).


We find no reason to deny the employers request. AS 23.30.107 states: "Upon request, an employee shall provide written authority to the employer, carrier, rehabilitation provider, or rehabilitation administrator to obtain medical and rehabilitation information relative to the employee's injury."  The employee has filed minimal medical evidence into the record at this time.  In his claim, for benefits, he asserts had "probable exposure to degenerated (by chlorine) hydrocarbons, microorganisms and possible chlorinated hydrocarbon exposure" from potable water at the power plant where he worked. (Employee Application for Adjustment of Claim filed January 22, 1992).  We find, based on this assertion, that the employee's claimed injury is medically complex in nature and will require supporting medical evidence to raise the statutory presumption found in AS 23.30.120(a).


We note that the Alaska Supreme Court has held that the presumption applies to any claim for compensation under the Alaska Workers' Compensation Act.  This includes issues of the work relationship of the original injury or aggravations or accelerations of pre‑existing conditions, or combinations with those pre‑existing conditions.  Burgess Construction v. Smallwood (Smallwood II), 623 P.2d 312, 316 (Alaska 1981).


Before the statutory presumption attaches to a claim, the employee must establish a preliminary link between the injury and employment.  Smallwood II, 623 P.2d 312, 316 (Alaska 1981). This link is established when the employee presents "some evidence that the claim arose out of, or in the course of, employment" Id.


[I]n claims based on highly technical medical considerations medical evidence is often necessary" to establish the link.  Smallwood II, 923 P.2d at 316.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of available lay evidence and the complexity of the medical facts involved." Veco Inc., v. Wolfer, 693 P.2d 865, . 871

(Alaska 1985).


The employee must provide the employer, with this information so the employer can have a reasonable opportunity to rebut the employee’s allegations.  We order the employee to provide the employer with names and addresses of all physicians he has sought treatment from during the past ten years.  Our regulations AAC 45.052(d) states: A party who refuses to release information after having been properly served with a request for discovery may not introduce at a hearing the evidence which is the subject of the discovery request."  The employee shall provide the employer with the names and addresses of these physicians within 20 days of the date of this decision.


Further, we order the parties to schedule a prehearing conference with Workers' Compensation Officer Paul Grossi for the purposes outlined in 8 AAC 45.065.  At this prehearing conference; we order the parties to identify their expert witnesses, to the extent they have any. 8 AAC 45.065(4).  We also order the parties to cooperate and move diligently to get discovery finished so this matter ran be set for hearing.


We note, for the employee's benefit, that AS 23.30.110(c) states in relevant part: "If a claim is controverted by the employer and the employee does not request a hearing for two years following the date of controversion, the claim is denied."  We have previously concluded that AS 23.30.110(c) is an example of what Professor Larson calls a "no‑progress" rule.  Under this type of rule, a claim may be dismissed solely due to failure to prosecute it or to request a hearing within a specified time period. See, generally, 2B A. Larson, The Law of Workmen's Compensation, Section 78.84, pp. 15‑410 et seg (1986) . In Adams v. Valdez Outfitters, AWCB No. 90‑0111 at 4‑5 (May 23, 1990); aff'd 3 AN‑90‑5336 CI (Alaska Superior Court, July 17, 1991), we stated that "claim denial is both mandatory and effective without any proceedings" because the statute provides "the claim is denied" rather than "shall be"l or "may be dismissed by the board."


III.  Protective Order Prohibiting Contact.


The employee requests a protective order barring the employer "from contacting the people in log books.  The claimant contends that BP [the employer] would intimidate the witnesses." (August 16, 1993 prehearing conference summary).  We have no authority (and the employee cites none) to prohibit the employer from contacting non‑parties to this matter.  The employee's request is denied and dismissed.


IV. Compelling the Employer to Disclose Log Books.


The employee requests that we order the employer to disclose its “superintendent's [sic] log books."  His September 15, 1993 Brief at seven states:


The reason that I want to look into them is quite relevant.  It is clear that the oil contamination did take place.  I want to know how many of our people knew about it and why it was, not communicated to the staff of the CPS, who were drinking the contaminated water.  


Those things might well be in the log books and it is NOT a "fishing expedition."  Further, I worked for the company at CPS for 16 1/2 years.  Little or no information is denied the operators there.  If there is "propriety" [sic] information that should be kept from me, it is a little bit late. 


Besides, I have a secret clearance from the Air Force and Navy. I can probably be trusted.


The employer asserts that the employee wants information simply to try to prove there was some sort of “coverup" by the employer.  This reason is insufficient to warrant the voluminous disclosure requests, according to the employer.  Further, the employer asserts proving a "coverup" is irrelevant to the employee's application for benefits.  Since it is irrelevant, adds the employer, the employee's request is burdensome and wasteful.  The employer goes on to state that if any relevant information does exist, it would be in supervisor logs, to which the employee has already had access.  Finally, the employer asserts that the Alaska Department of Environmental Conservation has investigated the employee's complaints and has provided extensive records, and the employee has received a copy of those records.


AS 23.30.005(h) states in part: "The . . . board or a member of it may . . . cause to have examined the parts of the books and records of the parties to a proceeding that relate to questions in dispute."  In addition, 8 AAC 45.054(h) states: "Upon the petition of a party, the board will, in its discretion, order other means of discovery."


Based on the arguments presented by the parties, we do not grant the employee's request at this time.  We believe the most important evidence the employee must gather in this case is documents indicating there was contaminated water at his work site, and medical reports or testimony indicating a relationship between the contaminated water and his physical condition.  Of course, if the employee is seeking disability benefits, he must have a physician support his claim that his disability is related to work site water contamination.


At this point, we are not persuaded that the superintendent's logs have any connection to the employee's alleged disability, or that they could have any tendency to make the existence of a fact of consequence to the employee's claim more or less probable.  See Alaska Rule of Evidence 401.  We find the employee has had access to the supervisor's logs, which more likely contain the information he seeks, and that the employee has a copy of the Department of Environmental Conservation's report, and his own medical reports, which in our view are relevant to his claim for benefits.  Accordingly, his discovery request is denied.


Finally, we note that in some recent correspondence the employee has requested assistance in gathering medical reports and other information to prepare his case for hearing.  For example, in his September 15, 1993 faxed brief at 3, the employee stated that in a previous letter, he had "asked for help in getting all of these records in order so that we could all have them.  To date, I have heard nothing." (emphasis in original).


It is not a function of either the Alaska Workers' Compensation Board or the Division of Workers' Compensation (Division) to help parties prepare their cases for hearing.  The Division is available to answer questions, and schedule and conduct prehearings and hearings.  The board performs quasi‑judicial functions.  Neither the Division nor the Board has the authority nor the resources to provide assistance to parties, such as getting names, addresses, medical records or other evidence for‑hearing.  This responsibility and the respective evidentiary burdens belong solely to the parties.  Therefore, if the employee wishes to represent himself and pursue his claim, he must take the responsibility to prepare his case, file supporting evidence into the record and request a hearing in accordance with AS 23.30.110(c).


ORDER

1. The parties shall proceed in accordance with this decision on the issue of the employer's request for cross‑examination.


2. The employee shall provide the information requested by the employer in accordance with this decision.


3. The employee's request for a protective order denied and dismissed.


4. The   employee's    request   for   access   to    the superintendent’s log books is denied at this time.


Dated at Anchorage, Alaska this 22nd day of October, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M. R. Torgerson


M. R. Torgerson,



Designated Chairman



 /s/ S. T. Hagedorn


S.T. Hagedorn, Member



 /s/ Patricia Vollendorf


Patricia Vollendorf, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may he appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedures of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Mervyn Eggleston, employee / applicant; v. BP Alaska Exploration, Inc., employer; and Insurance Company of North America, insurer defendants; Case No. 9131236; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 22nd day of October, 1993.



Virginia Lyman, Clerk
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    �See September 8, 1993 letter to Paul Grossi and James Hutchins from the employee, and letter faxed to Alaska Department of Labor September 15, 1993.  In the latter letter, the employee stated his "comments here should suffice and they can represent me if you have a hearing limited" to those issues in the employer's brief.


    �We have framed the issues essentially as they were written in the August 16, 1993 prehearing conference summary.


    �The Alaska Supreme Court applied an aspect of the Alaska Rules of Evidence to a workers' compensation proceeding when construed 8 AAC 45.120(h) in Frazier v. N.C. Price/CIRI Construction JV, 794 P.2d 103 (Alaska 1990).  However, that particular rule (801(d)(2)(C)) is irrelevant to the present dispute.


    �In his September 15, 1993 letter brief, the employee complains that the employer's "counsel insists on working hard to keep things out of hearing, on technicalities . . . ." (Employee Brief at 4).  While we are sensitive to the fact that the employee’s unrepresented by counsel, we remind the employee we have no specific or implied authority to ignore applicable statutes, cases and regulations because he is unrepresented. In other words, the employee is bound by the same rules as anyone who has legal representation.


    �At the next prehearing in this matter, we urge the parties to reach as many stipulations as possible.







