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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

PHILIP FAULKNER,
)



)


Employee,
)


  Petitioner,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9123618



)

EARTHMOVERS OF FAIRBANKS,
)
AWCB Decision No. 93-0269



)


Employer,
)
Filed with AWCB Fairbanks



)
October 26, 1993


and
)



)

ALASKA NATIONAL INS. CO.,
)



)


Insurer,
)


  Respondents.
)

________________________________________)


This "motion for clarification" was decided at Fairbanks, Alaska on October 19, 1993, based on the written record.  The employee was represented by attorney Michael Stepovich; attorney Richard Wagg represented the respondents.  We deemed the record closed on October 19, 1993 when we next met after receiving and reviewing the "motion" and attached memorandum from the employee, an answering brief filed by the respondents and a reply brief received from the employee.


On August 26, 1993 we issued a decision and order (D&O) (AWCB No. unassigned) affirming the reemployment benefits administrator's (RBA's) decision to approve the employee's drafting plan.  We also granted the employee's request to recharacterize permanent partial impairment (PPI) benefits to temporary total disability (TTD) benefits covering the period of March 1, 1992 through June 16, 1992.


The prehearing conference summary in this case includes interest and penalties arising from our recharacterization of benefits as issues to be addressed at hearing.  We did not specifically discuss these issues in our August 26, 1993 D&O, and the employee filed his "Motion for Clarification" asking that we issue a decision covering these two points.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Apparently, the employee intends that we treat his "motion" as a petition for modification pursuant to AS 23.30.130(a), which reads as follows:


Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change in residence, or because of a mistake in its determination of a fact, the board may, before one year after the date of the last payment of compensation... whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure prescribed in respect of claims in AS 23.30.110.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases, or decreases the compensation, or award compensation.


Our Supreme Court discussed §130 in Interior Paint Company v. Rodgers, 522 P.2d 161, 168 (Alaska 1974).  Quoting from O'Keeffe v. Aerojet‑General Shipyards, Inc., 404 U.S. 254, 256 (1971) the Court stated: "The plain import of this amendment [adding 'mistake in a determination of fact' as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted."


In this case, however, it seems we did not make a "mistake in determination of fact" by failing to address certain issues listed on the procedural document entitled "prehearing conference summary."  Perhaps a more appropriate characterization of this oversight would be to treat the employee's "motion for clarification" as a "petition for reconsideration" permitted under AS 44.62.540(a). Section 540(a) allows us to reconsider mistakes in determination of law, including matters of procedure.  Union Oil Co. v. DNR, 526 P.2d 1357 (Alaska 1974).  According to section 540(a), administrative reconsideration and action must be taken within 30 days after a decision has been delivered or mailed.  In this case, more than 30 days have passed since our D&O was issued on August 26, 1993.  In accordance with this section, the "motion for clarification" would be deemed denied.


In any event, upon reviewing the merits of the employee's requests for interest and penalties, we deny these claims.  Our reasoning follows:

Interest

In our August 26, 1993 D&O we found the respondents had not properly characterized compensation benefits paid to the employee during a portion of 1992.  It is undisputed, however, that the amounts of compensation paid in 1992 were correct.  Our Alaska Supreme Court has stated that an injured worker is entitled to interest when compensation payments are not promptly and timely made in order to recognize the lost use of the money, during the time the worker needs it most. Land and Marine Rental Co. v. Rawls, 686 P.2d 1187, 1191‑92. (Alaska 1984).  It is undisputed, and we find, that all compensation owed in this case has been promptly and timely paid.  Accordingly, we find no interest is owed on unpaid compensation in this case.  The employee's claim for interest is denied.

Penalties

The employee claims penalties are owed because treating physician George Vrablik, M.D., indicated in his medical chart notes that he changed his mind regarding the date of the employee's medical stability.  Accordingly, the employee asserts, the respondents should have voluntarily recharacterized the employee's benefits without a hearing.


The purpose of the penalty provision at AS 23.30.155 is to provide employers with an incentive to make prompt payment of compensation owed to employees and to punish employers who do not do so.  Id. at 1192, n.8.  We have already found compensation was promptly and timely paid in this case.  Additionally, we observe that Dr. Vrablik's chart notes are somewhat ambiguous on the date he believes the employee reached medical stability.  Accordingly, we find the employee's claim for penalties must be denied.


ORDER

The employee's claim for interest and penalties is denied and dismissed.


Dated at Fairbanks, Alaska this 26th day of October, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred. G. Brown


Fred G. Brown,



Designated Chairman



 /s/ John Giuchici


John Giuchici, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Philip Faulkner, employee / petitioner; v. Earthmovers of Fairbanks, employer; and Alaska National Ins.  Co., insurer / respondents; Case No.9123618; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 26th day of October, 1993.



Cathy D. Hill, Clerk
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