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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

DOUGLAS E. BECKER,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9212560



)

PAY-N-PAK STORES,
)
AWCB Decision No. 93-0272



)


Employer,
)
Filed with AWCB Anchorage



)
October 28, 1993


and
)



)

HOME INSURANCE COMPANY,
)



)


Insurer,
)


  Defendants.
)

________________________________________)


We heard this claim in Anchorage, Alaska on August 18, 1993.  The employee attended the hearing and attorney Michael J. Jensen represented him.  Attorney Audrey H. Faulkner represented the employer and its insurer.  The record closed at the end of the hearing.


UNDISPUTED EVENTS

The following events were undisputed at hearing.  The employee injured his right knee while working for the employer in June 1992.  The employee had arthroscopic surgery on the knee on June 25, 1992 and again on October 1, 1992.  The employer accepted his claim and paid temporary total disability compensation and medical benefits.


The employee periodically saw the orthopedic surgeon who operated on his knee, W. Laurence Wickler, M.D., after the second surgery.  Dr. Wickler sent a January 2, 1993 Work Status Report to the parties.  In it, Dr. Wickler stated the employee was unable to work until February 1, 1993.  The employee had an appointment with Dr. Wickler on that date to receive a permanent impairment rating of his knee.  The insurer learned that the employee did not attend that appointment and stopped paying the employee temporary total disability compensation effective February 1, 1993.


Dr. Wickler saw the employee on April 12, 1993 and gave him an impairment rating of 6% of the whole person based on the permanent partial impairment of his right knee.  His letter of that date included the rating and suggested the employee he retrained for lighter work.  By letter of April 28, 1993, Dr. Wickler stated the employee was probably medically stable on February 1, 1993.


On April 20, 1993 the insurer requested an evaluation, under AS 23.30.041(c), of the employee's eligibility for reemployment benefits based on the opinions expressed by Dr. Wickler in his April 12, 1993 letter.  On April 23, 1993 the insurer started paying the employee permanent partial impairment compensation, effective April 12, 1993, in bi‑weekly installments.  The employee's permanent partial impairment compensation was exhausted on July 16, 1993.  The insurer then began paying him 60% of his spendable weekly wage under AS 23.30.041(k).


ISSUES

1. The employee's entitlement to receive temporary total disability compensation for the period from February 1, 1.993 through April 12, 1993. 


2. The employee’s entitlement to additional compensation, as a penalty under AS 23.30.155(e), because the insurer paid his permanent partial impairment compensation in bi‑weekly installments rather than in a lump sum.


SUMMARY OF EVIDENCE

The employee testified that after seeing Dr. Wickler in early January 1993 he did not see him again until April 1993.  He stated that he left the state in late January to visit his mother.  As a consequence, he was unable to attend the scheduled February 1, 1993 examination with Dr. Wickler.  He stated that he felt that the condition of his knee continued to improve up to, and even after, seeing Dr. Wickler in April 1993.


He stated that when he returned from visiting his mother, he called Dr. Wickler's office to reschedule the examination he had missed.  He could not remember whether he called to reschedule the appointment before receiving a letter about it from the insurer's adjuster.


The employee testified Dr. Wickler had submitted a number of Work Status Reports in which he marked the employee as unable to work for about a one‑month period until the next examination.  The employee stated that Dr. Wickler had told him if he was medically stable on February 1, 1993 it would only be for clerical work.


The employee stated he had received a copy of the insurer's compensation report of February 4, 1993 which terminated his temporary total disability compensation.  He remembered calling the insurer’s adjuster to discuss it.


We note that the parties did not object to our consideration of the medical reports contained in the employee's claim file.  In addition, though, the insurer also filed the affidavit of Mary B. Belarde and served a copy on the employee.  In that affidavit Belarde stated she was the records custodian in Dr. Wickler's office.  She also stated that true copies of the employee’s Work Status Reports had been attached to the affidavit.  Examination reveals that these were the reports marking the employee unable to work until January 2, 1993 and February 1, 1993 respectively.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. Temporary total disability compensation for the period from February 1, 1993 through April 12, 1992.


As we have noted in similar claims in the past, the propriety of the insurer's decision to stop paying the employee temporary total disability compensation, and begin paying permanent partial impairment compensation effective February 1, 1993, rests on the medical stability of the employee's condition on that date.


AS 23.30.185 provides in part:


In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.


In turn, AS 23.30.265(21) provides:


"Medical stability" means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence.


In Municipality of Anchorage v. Leigh, 823 P.2d 1241, 1246 (Alaska 1992) the court noted that AS 23.30.265(21) restricted the application of the presumption provided for in AS 23.30.120. As we have stated previously, it appears by implication that a presumption of continuing temporary total disability still applies to some extent where an employee seeks continuing temporary total disability compensation based on the assertion that their condition is not medically stable.
  The employee may rely on a presumption that he was not "medically stable" on February 1, 1993.


However, the employee must still provide some evidence to raise that presumption.  Moreover, the determination of medical stability under AS 23.30.265(21) turns on the presence or absence of a reasonable expectation of "objectively measurable improvement" resulting from additional medical care or treatment.  Consequently, we conclude that it is the type of complicated medical question which requires some medical evidence to raise the presumption of compensability, and substantial medical evidence to rebut the presumption once raised. Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) ; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978) ; Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


The employee’s testimony that his knee condition improved is obviously not medical evidence.  Nor is it a basis for finding a reasonable expectation of further objectively measurable improvement attributable to additional medical care or treatment.  The only medical evidence here is that provided by Dr. Wickler.  It was undisputed at hearing that Dr. Wickler expressed the opinion that the employee was probably medically stable on February 1, 1993.  On that basis we find that the employee has not provided medical evidence to raise the presumption.  For that reason, we conclude, his claim for temporary total disability compensation from February 1 through April 12, 1993 must be denied and dismissed.


2. Penalty under AS 23.30.155 (e).

AS 23.30.155 (e) provides for the payment of an additional compensation penalty for failure to pay compensation due without an award:


If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for payment.


The employee contends that the insurer improperly paid him permanent partial impairment compensation in bi‑weekly installments, rather than in a lump sum, and should therefore he ordered to pay a penalty under AS 23,30‑155(e).  AS 23.30.190 provides in part, "[Permanent partial impairment compensation] is payable in a single lump sum, except as otherwise provided in AS 23.30.041, but the compensation may not he discounted for any present value considerations."  A portion of AS 23,30.041(k) provides for the payment of permanent partial impairment compensation:


If an employee reaches medical stability before completion of the plan, temporary total disability benefits shall cease and permanent impairment benefits shall then be paid at the employee's temporary total disability rate. If the employee's permanent impairment benefits are exhausted before the completion or termination of the reemployment plan, the employer shall provide wages equal to 60 percent of the employee's spendable weekly wages but not to exceed $525, until the completion or termination of the plan.  A permanent impairment benefit remaining unpaid upon the completion or termination of the plan shall be paid to the employee in a single lump sum.


AS 23.30.041(k), indeed AS 23.30.041 generally, has generated a considerable amount of litigation.  Previous panels have grappled with the ambiguity of that provision in a variety of contexts in which the payment, nonpayment, or method of payment of permanent partial impairment compensation was questioned.  The parties cite two decision and orders
, and we cite two more. Peterson v. Continental Van Lines, AWCB No. 90‑0026 (February 15, 1990); Tindera v. Qwick Construction Co., Inc., AWCB No. 90‑0056 (March 27, 1990).


In each instance the panel construed the related phrases "before the completion of the plan" and "before the completion or termination of the reemployment plan."  The first phrase is used in the portion of §41(k) in question here, payment of bi‑weekly rather than lump sum permanent partial impairment compensation.  The second phrase is used in the portion of §41(k) directing the payment of 60% of the employee’s spendable weekly wages (sometimes referred to as the §41(k) "stipend") after exhaustion of the permanent partial impairment compensation.


Although both phrases refer to actions occurring "before completion," in each case the panel concluded that the provisions were not thereby limited to occurrences taking place after the beginning of a plan.
  Construing the phrase to restrict the application of the provision to employees in reemployment plans in the first instance, as the employee asks us to do here, might well benefit the employee since a lump sum payment would he required unless the employee was already in a reemployment plan.  However, we would then be hard pressed to construe the nearly identical second phrase differently.  In that case, as the previous panels and the insurer here note, the payment of a stipend prior to beginning a plan would similarly not be permissible.


It is that linkage which we kept in mind while considering the employee's request that we abandon our previous construction of AS 23.30.041(k).  Contrary to the employee's assertion, we do not find the Doyle decision's rationale inconsistent with that of the prior decisions.  The Doyle panel expressly found that the employee had stated he did not want reemployment benefits and was not in a reemployment plan or the eligibility evaluation process.


We conclude that the payment of permanent partial impairment compensation in installments is not limited to instances where the employee is already in a reemployment plan.  We conclude that where an employee's eligibility for reemployment benefits is being evaluated at the time an insurer must begin payment of permanent partial impairment compensation, it is proper for the insurer to pay in installments.


We find that in the absence of sufficient evidence contrary to Dr. Wickler's rating of the employee's permanent partial impairment, the insurer was obligated to pay permanent partial impairment compensation to the employee within the period defined in AS 23.30.155 in order to avoid incurring liability for a penalty.  We find that during that period the employee's evaluation for reemployment benefits eligibility began.  We also find that the insurer began paying the employee permanent partial impairment compensation, in installments, during that period.


We conclude that the insurer paid the employee's permanent partial impairment compensation in a timely manner.  The employee's claim for a penalty under AS 23.30.155(e) based on the insurers payment of his compensation in installments rather than a lump sum is denied and dismissed.  Since we have denied the employee's claim, for compensation and a penalty, we must also dismiss his claims for interest, attorney's fees, and costs.  AS 23.30.145; 8 AAC 45.180; 8 AAC 45.142.


ORDER

1. The employee's claim for temporary total disability compensation for the period from February 1, 1993 through April 12, 1993 is denied and dismissed.


2. The employee's claim for additional compensation as a penalty under AS 23.30.155(e) is denied and dismissed.


3. The employee's claim for interest, attorney's fees, and costs is denied and dismissed.


Dated at Anchorage, Alaska this 28th day of October, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Paul F. Lisankie


Paul F. Lisankie,



Designated Chairman



 /s/ Patricia Vollendorf


Patricia Vollendorf, Member



 /s/ Florence Rooney


Florence Rooney, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may he appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Douglas E. Becker, employee / applicant; v. Pay‑N‑Pak Stores, employer; and Home Insurance Company, insurer / defendants; Case No. 9212560; dated and filed in the office of the Alaska Workers’ Compensation Board, in Anchorage, Alaska, this 28th day of October, 1993.



Charles Davis, Clerk
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    �Olson v. AIC/Martin J.V., 818 P.2d 669, 672 (Alaska 1991); Wien Air Alaska v. Kramer, 807 P.2d 471 (Alaska 1991). Both these cases involved claims arising from injuries prior to the effective date of the 1988 amendments.  Prior to those amendments, medical stability was "irrelevant" to a determination of entitlement to temporary total disability compensation. Bailey v. Litwin Corp., 713 P.2d 249, 253 (Alaska 1986).


    �The employee relies on Doyle v, Pacific Airlift, Inc, AWCB No. 92�0146 (June 15, 1993).  The insurer relies on Townsend v. United Parcel Service, AWCB No. 91�0216 (August 3, 1991).





    �A recent Superior Court decision affirmed that approach. See, Riddell v. Alaska Workers' Compensation Board, 1 KE�92�908 CI (Alaska Super. Ct. August 16, 1993).










