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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

J. WAYNE ERICKSON,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9129586



)

CIMARRON HOLDINGS,
)
AWCB Decision No. 93-0275



)


Employer,
)
Filed with AWCB Anchorage



)
October 29, 1993


and
)



)

NATIONAL UNION FIRE INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

________________________________________)


We heard the employee's claim for benefits on September 17, 1993, in Anchorage, Alaska.  The employee was present and represented by attorney Chancy Croft.  The employer and its insurer were represented by attorney Shelby L. Nuenke‑Davison.  The record closed at the conclusion of the hearing.


ISSUES

1. Did the employee file a timely notice of occupational

injury or illness?


2. If the employee did not file a timely notice of injury or illness, are there supportable grounds for excusing the late filing?


SUMMARY OF THE EVIDENCE

Erickson is a safety engineer in the oil and mining industries.  He has received both an undergraduate and graduate degree from the University of Wyoming’s College of Business Administration (majoring in management and finance).  The employee is also a member of the American Society of Safety Engineers (ASSE) , member of the North Slope Safety Professionals, and one of 12 persons from Alaska listed in the ASSE's "Who’s Who" in Safety Engineering.  Finally his resume states he served as safety engineer for Rockford and Green Construction in Prudhoe Bay, mine safety engineer for Valdez Creek Mining, and was selected as the first coordinator and instructor by the University of Alaska for the establishment of an underground miners training program in Juneau. (Erickson dep. Vol. I, Exhibit 1).


According to EricksOn's daily log notes taken from may 11, 1990 to November 15, 1991, he started having upset stomach symptoms in July 1990 while working for Rockford. (Erickson dep. Vol. II, Exhibit 7, p. 7‑8).  On January 21, 1991, while working with the employer he made the following entry:


Woke up with upset stomach ‑ gas ‑ headache ‑ I believe that they must be putting MSG [monosodium glutamate] in our food." (I had a similar reaction to meat served at the Handle Bar restaurant in Scottsdale, Az. in 1968 ‑ 69 ‑ loved their food but was always sick the next day.  Avoided eating there and the problem ended.)


Went to medics (and told them about my fear of MSG ‑ they put me in touch with Bob Telley ‑ Nana manager ‑ he says that to the best of his knowledge we don't use MSG ‑ are not supposed to ‑ suggest I come see him and he will make arrangements to eat in BOC dining hall ‑one of the cooks used to be at Annex 1.


My problem is that I have an upset stomach within 24 hours of arriving in camp.  Spent most of the day in my room in bed.


Regarding this notation, Erickson testified at his deposition as follows:


Q. When did you on 1/21/91 after having gone through the other notes where you had these problems in the past, all of a sudden focus on MSG?


A. Because I had spent nine months trying to figure it out, I guess ‑‑ well, not nine months.  I had spent several months trying to determine what my problem was.  And at this time, I came to the conclusion that it must be MSG. (Erickson dep. at 121‑122)


. . . .


Q. Tell me about the peanuts in the airplane incidence.  What are you referencing?


A. I had not eaten anything the morning that I went back to Prudhoe Bay.  And I had been feeling good.  I got to Prudhoe Bay, stepped off the airplane.  Within 15 minutes, my stomach was boiling again.  And I said how can this be.  I haven't eaten anything all day.  I didn't have any breakfast and haven't eaten anything up there.


And then I remembered that that's not quite true.  Because on the airplane, they give you coffee, peanuts.  And I had a hag of peanuts in my pocket.  And I took the bag of peanuts out of my pocket.  And one of the ingredients on the back was MSG.  And that's when  I convinced ‑‑ when I personally was convinced from that point on that my problem was MSG.

(Id. at 123‑24).


On January 23, 1991, he noted, "I continue to have stomach - diarrhea problems ‑ Went to the john ever 45 minutes from 8:00 A.M. until almost 3:00 A.M. ‑ then slept until 10:00 A.M. ... To Milne Point ... reviewed (effects of) MSG with PA there ‑ there well may be an accumulative effect." On January 27, 1991, Erickson reported, "(Have attempted to avoid MSG) . . . . Up to this point was the worst I have felt up here."  On February 27, 1991, the employee wrote:



[N]ot doing as well on either my diet or exercise.  The MSG they use in their foods here, compounded with some drugs they gave me for a cold last July (June) have really set me back physically.  I try to live with acute upset stomach.  Try to keep away of MSG foods but damned near impossible (to do so living in Prudhoe Bay).

(Id. at 10‑11).


Erickson stated that while working for the employer during this time period, he advised the employer of his condition.  Specifically, he testified:


Q. Who did you speak with as early as January of ‘91?


A. The one that I remember specifically was Mr. Jackson, but I'm sure also would Be project manager for whatever project I was working on.


. . . .


And he worked for?


A. [employer]


Q. what was his position?


A. Chief safety engineer.


Q. When did you ‑‑ you believe that you spoke with him right away when you started having MSG?


A. On numerous occasions, yes.


Q. Where is that referenced in your notes?


A. It's not.


Q. Why is that?


A. Apparently, I didn't think it was significant enough at the time to register.

(Erickson dep. at 137‑38).


His diary for April 16, 1991 states, "(I went to M.D. Brian Donaldson [in Anchorage] for extensive series of allergy tests.) ‑ They demonstrated that I do have a very strong reaction to MSG . . . ."


Between May and August 1991, Erickson worked for Rockford and his log notes reflect he continued having upset stomach symptoms. (Id. at 11‑12).  When he started with Rockford, Erickson filled out a health questionnaire.  In response to the Question of whether he had bowel problems, the employee marked "Yes" and explained he was allergic to MSG.  On July 27, 1991, noted in log, "Having continuing problems with MSG ‑ stomach gas ‑ thinking of going for Workers' Compensation." (Id. at 12).  In his daily log he continued similar entries when he returned to work for the employer in August. (Id. at 12).


Because of a reduction in force, Erickson was laid off work on October 31, 1991.  On November 18, 1991, the employee was seen by J.B. Watson III, M.D.  In his report dated December 18, 1991, the doctor reported that Erickson's "predominant complaint was distention, gas and diarrhea."  He also stated to Dr. Watson that he thought his problems were related to the consumption of MSG in his food.  The doctor went on to state:


The patient was worked up rather extensively to discern other possible causes for his gastrointestinal complaints and none could be found.  Mr, Erickson therefore feels it impossible for him to work comfortably on the north slope, and has told me that he feels partially disabled from working his usual varieties of work because of this.

Erickson filed his first notice of illness on December 12, 1991.  In this notice he put down the time of injury or illness as "4/11/90 to 10/21/91."


At the hearing, the employee explained that he did not file a notice of illness until December 12, 1991 basically because he was not sure until then that MSG was the problem.  He stated that he had not been sure before because some physicians' assistants and doctors told him there was a possible connection, others said there was not, and still others said they were not sure.  Erickson testified that he was confused because he was told by cooks and the camp manager that MSG was not used in food preparation.  Finally, the employee testified that he was unsure of when to file a notice of illness because he did not miss work because of his problem and no doctor or physician's assistant gave him any treatment for his problem, restricted him in his work, or told him he was disabled.


At the hearing, the parties submitted a stipulation to admit testimony.  It stated in pertinent part:


COME NOW the parties . . . and hereby stipulate that the following employees of Cimarron/HC Price, Dave Westhaver, Paul Blouin, Ross Robinson, Frank Welsh and Charles Yokel, were Mr. Erickson's supervisors at various times throughout his employment with Cimarron/HC Price from October 15, 1990 through October 31, 1991.  The parties stipulate that the above‑named employees will testify to the following:


1. These employees were Erickson's supervisors, being project managers/supervisors for Cimarron/HC Price.


2. These project managers/supervisors were Mr. Erickson's supervisors and the persons to whom Mr. Erickson would have filed his Notice of Injury if he had intended to file one. 


3. Mr. Erickson was a safety engineer under them and it was his responsibility to make sure that Notices of Injury were timely and correctly filed for employee injuries.


4. At no time did Mr. Erickson ever indicate to them that he was having problems with MSG on the slope or that he was having any type of bowel problems as a result of eating the food on the slope.


5. At no time did any of them hear, through any other employees or other subcontractor employees (BP, ARCO or Nana/Mariott), that Mr. Erickson was complaining about the food on the Slope or that he had any type of reaction to MSG while on the slope.


. . . .


9. All employees named herein will testify that, in their opinion, notice to a BP or ARCO Medic or to Nana/Mariott CheF is not notice to Cimarron/HC Price, but realize their opinions are not legal opinions.


10. All employees named herein will testify that employees know they are to file a notice of Injury no matter how minimal the injury.  Mr. Erickson especially knew this as a safety engineer.


12. J. Wayne Erickson does not agree that any of these statements are true.


In his deposition, Robert Jackson testified as follows:


Q. Did you have an opportunity to review the deposition testimony of Mr. Erickson?


A. Yes, I did.


Q. As a result of reviewing that, you signed an affidavit [dated July 24, 1993]; did you not?


A. Yes, ma'am, I did.


Q. And in that affidavit, you indicated that you can decisively say that Mr. Erickson never told you about any health problems, other than a heart condition, and that you never personally heard MSG come out of Mr. Erickson's mouth in any conversation with him?


A. Not that I can remember, no.


Q. I'm sorry.  What?


A. Yes, I'm very decisive about that. I never recall anything ever discussed about MSG.


Q. And do you recall him ever at anytime coming to you and saying he was having any type of health problems that he related to food on the Slope.


A. No, he never did that.


Q. As safety engineer, was Mr. Erickson responsible for making sure that notices of occupational injuries were filed for employees of Cimarron?


A. Absolutely.


Q. And are you aware of what Cimarron's policy was for ‑‑ or [employer's] policy was for the filing of notices of occupation injury?


A. Yeah, we filed according to the 0SHA 200 Department of Labor guidelines.


Q. I have a supervisory safety procedures manual in front of me that says all injuries and accidents shall be reported by safety engineers to the project manager.  Are you aware of indications along that line?


A. Yes, ma'am, I am.


Q. So after the safety engineer was aware of injuries, they were in turn to report those to the project manager; is that correct?


A. Yes, ma'am.


Q. And there is also an indication that the foreman shall require their employees to report all injuries.  Is it your understanding from working for Cimarron Holdings that all injures were to be reported no matter how minimal?


A. Yes, ma'am, that's the absolute policy.


Q. And would that be true whether the individual had any time loss at all or not?


A. I'm not sure what you mean by that.


Q,  Let's say an individual had an injury, but didn't lose any time from work, hurt their finger or something, you know ‑‑


A. No.


Q. ‑‑ cut their wrist?  What?


A. It could be a hangnail and we would expect somebody to tell us about it.

(Robert Jackson dep. taken on September 17, 1993, at 7‑10).


Regarding food preparation on the North Slope, Jackson testified:


Q. What is your experience with the meals and food service provided for employees on the Slope?


A. It's always been real good.


Q. Are you aware of any special meals that they would provide if you wanted to for health reasons?


A. Oh, absolutely.  If you talked to any of the camp supervisors or anything like that and let them know that you have any special needs, they will bend over backwards to try and accommodate you.  They are very, very good about that.

(Id. at 13).


FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. Did the Employee file a timely notice of occupational injury or illness?


AS 23.30.100(a) provides, in pertinent part:


(a) Notice of an injury . . . in respect to which compensation is payable under this chapter shall be given within 30 days after the date of such injury . . . to the board and to the employer.


The Alaska Supreme Court in Alaska State Housing Authority v. Sullivan
 quoted from Professor Larson that the dual purposes of a statutory limitation on giving notice of injury or illness are:


[F]irst, to enable the employer to provide immediate medical diagnosis and treatment with a view to minimizing the seriousness of the injury; and second, to facilitate the earliest possible investigation of the facts surrounding the injury.


The initial question is whether Erickson filed his notice of injury or illness within 30 days of his alleged illness from ingesting MSG while working for the employer.


First, we note that by law, an employee is afforded a presumption at the outset.  AS 23.30.120(a)(2) states, "In a proceeding for the enforcement of a claim for compensation under, this chapter it is presumed, in the absence of substantial evidence to the contrary, that (2) sufficient notice of the claim has been given."


In Burgess Construction Co. Smallwood
, (Smallwood II), the court held the employee must establish a preliminary link to raise a presumption.  Once the presumption attaches, the burden of production shifts to the employer. Veco, Inc. v. Wolfe
.  To overcome the presumption, the employer must present substantial evidence that the employee's notice of illness was not timely filed.  The Alaska Supreme Court "has consistently defined 'substantial evidence' as such relevant evidence as a reasonable mind might accept as adequate to support a conclusion." Id.; Miller v. ITT Arctic Services
.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself.” Wolfer, at 869.


If the employer produces substantial evidence, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true." Saxton v. Harris
 .


The first question that must be answered is whether the employee raised the presumption that he gave the employer timely, written notice of his illness.  Erickson testified that while some physicians and physicians' assistants told him there could be a connection between MSG and his stomach problems, others said there was no such connection.  He stated he did his own research on the subject for months, discussed the matter with cooks and the camp manager, and saw and was tested by Dr. Watson on November 18, 1991 before he made the correlation on December 12, 1991 and filed a notice of illness.  He testified he did not file the notice sooner because no physician or physician's assistant every treated his problem, restricted his work, or told him he was disabled.  Based on this evidence, we find the employee has raised the presumption that he gave sufficient notice.


The second question is whether the employer has come forward with substantial evidence to overcome the presumption.  As early as January 21, 1991, Erickson's daily log referenced the fact that he made some connection between his stomach and intestinal problems and MSG consumption in food he was eating on the North Slope.  It states, "Woke up with upset stomach ‑ gas ‑ headache I believe that they must be putting MSG in our food, . . . . went to medics (and told them about my fear of MSG) . . . . My problem is that I have an upset stomach within 24 hours of arriving in camp.  Spent most of the day in my room in bed."  He stated in his deposition that it was at this time, "I came to the conclusion that it must be MSG."  After relating the event of becoming ill after eating the peanuts he received on his flight to the Slope, Erickson testified, "And that's when . . . I personally was convinced from that point on that my problem was MSG."


On January 23, 1991, he reported continued stomach and diarrhea problems.  He had discussed the matter with a physician's assistant and was told MSG could have an "accumulated effect."  On April 16, 1991, Erickson reported being tested by Dr. Donaldson and the tests revealed that he did "have a very strong reaction to MSG."  Further, when the employee filled out a health questionnaire for Rockfort in May 1991, he stated he was "allergic to MSG."  Finally, his log notes of July 27, 1991, reflect that he was having continuing problems with MSG and was thinking of going on workers' compensation.


Based on this discussion, we find substantial evidence has been presented to find that the 30‑day period for filing timely written notice of his illness with the employer expired on August 26, 1991.  That is 30 days after July 27, 1991.  By that date he came to the conclusion and was convinced his problems must be MSG, Dr. Donaldson had told him he had a strong reaction to MSG, he had stated on the Rockford health questionnaire that he was allergic to MSG, and he had considered going on workers' compensation.  We find the insurer has rebutted the presumption.


Since the insurer has rebutted the presumption, it drops out, and the remaining question is whether the employee has proven, by a preponderance of the evidence, that he timely filed his notice.  We find that he has not carried this burden of proof.  The employee contends he did not file a notice of illness until December 1991, essentially for two reasons.  First, he testified that while being plagued with severe stomach and intestinal problems for 11 months, he was uncertain of a causal relationship with MSG.  He attributes this uncertainty to the fact that physicians and physician's assistants were not sure of the relationship and they gave him contradictory opinions.  Second, he stated that he failed to file the notice sooner because no physician or physician's assistant ever treated his problem, restricted his work in any way, and never told him he was disabled.


As noted in our discussion of the employer coming forth with substantial evidence to rebut the presumption of compensability, there is disproportionate evidence to the effect that Erickson knew a notice of illness should have been filed sometime between January and August 1991.  He concluded and was convinced of the relationship between his problem and MSG in January, he was tested by a physician and found to have a strong reaction to MSG in April, he stated in a health questionnaire that he was allergic to MSG in May, and, because of continuing pain, he thought about filing a workers' compensation claim in July.  After considering these two bodies of evidence, we find Erickson has not induced a belief in our minds that his asserted facts are true. Saxton, at 72.


Based on these facts, we conclude Erickson failed to file a timely notice of injury or illness as required by AS 23.30.100 (a) and, as such, his claim is barred unless supportable grounds exist to excuse his failure to give notice under AS 23.30.100(d).


2. Are there supportable grounds for excusing the employee's late filing of his notice of occupational injury or illness?

AS 23.30.100(d) provides:


Failure to give notice does not bar a claim under this chapter


(1) if the employer, an agent of the employer in charge of the business in the place where the injury occurred, or the carrier had knowledge of the injury or death and the board determine that the employer or carrier has not been prejudiced by failure to give notice;


(2) if the board excuses the failure on the ground that for some satisfactory reason notice could not he given;


(3) unless objection to the failure is raised before the board at the first hearing of a claim for compensation in respect to the injury or death.


Regarding the first excuse afforded by subsection (1) (knowledge on behalf of the employer, agent or carrier), we find the employee's assertions that he discussed his problems and their relationship to MSG numerous times to numerous co‑workers and supervisors, especially Robert Jackson, the chief safety engineer, are not true.  While he said he specifically remembers discussing the matter with Jackson, he did not record any of these discussions in his daily log; he said they were too insignificant to record.  Further, Jackson testified to the contrary and said he could not remember any time when the employee discussed an MSG problem with him.  Jackson's testimony, in conjunction with the statements made by his supervisors Westhaver, Blouin, Robinson, Welsh, and Yokel convinces us that the employer, its agents or carrier never had knowledge of his alleged problems.


The next question posed by subsection (1) is whether the employer or carrier has been prejudiced by the failure of Erickson to give timely notice.  Regarding the question of prejudice, Professor Larson comments:


On the other hand, the general disposition of compensation law and its administrators to prevent forfeiture of compensation rights for the lack of notice whenever any reasonable ground exists should not be allowed to create the impression that notice of injury is a hollow formality that may safely be disregarded.  The requirement is no mere technicality.  It serves a specific function in protecting the legitimate rights of the employer, and the leniency of its enforcement cannot be carried to the point where these rights of the employer are prejudiced.  Accordingly, there is no lack of cases in which compensation claims have foundered on the rock of prejudice to the employer due to noncompliance with the notice provision.  Here, of course, although both elements of prejudice may sometimes be present
, it is enough to defeat the claim to find that either element has been, or might have been operative.


[L]oss of opportunity to supply timely medical care is particularly relevant when additional disability might thereby have been prevented.  Closely related is the possibility in certain circumstances that the employer might have lessened or forestalled the disability by putting claimant into a different kind of employment.


Prejudice in the second category, impairment of opportunity to investigate, often results because the employer has learned of an alleged industrial disease or condition too late to make a reliable investigation of the question whether the employment contributed to the condition . . . . 


Looking at the first of the two elements of prejudice discussed above by Professor Larson, the employer's opportunity to provide timely medical care or take such action to lessen or forestall any alleged disability, we find the employer was prejudiced by Erickson's failure to file a timely notice of illness.  First, if the employer had received notice of illness from the employee in January 1991, when he was convinced of the relationship in question, it would have had an opportunity to immediately have him sent to an appropriate physician or hospital for an early and firm diagnosis and appropriate care.  Further, Jackson testified that the employer was very good at listening to employees' dietary problems and preparing special meals to suit those special needs.  This could have been done for the employee.  Instead, Erickson continued to suffer and eventually to think of filing a workers' claim in July.  This opportunity was forever lost by Erickson waiting eight to eleven months before finally getting around to file his notice.  Accordingly, we find the employer was prejudiced in this regard.


The same reasoning applies to the second element of prejudice.  By holding off giving notice of his illness for eight to eleven months, the employee prevented the employer from reasonably investigating his alleged claim.  If the employer was given notice of Erickson's severe problems between January and July, it could have immediately investigated to see how much, if any MSG was in the food during that period of time and, who else, if anyone, was having similar problems.  The employer could have also immediately gotten a team of medical experts in the appropriate field to study the question and inform the employer of their findings so the employer could take suitable action.


Based on these facts, we find by the employee's lack of action, the employer was not given a reasonable chance to either provide early medical care or take some action to lessen or forestall the alleged disability or investigate the problem.  Accordingly, we conclude the employer was prejudiced by the employee's failure to file a timely notice of illness, therefore, the employee's failure to file a timely notice is not excused under the provisions of AS 23.30.100(d)(1).


Regarding subsection (2), we find employee's failure to file a timely notice is not excused because no satisfactory reason was given by the employee that notice could not be given.  The evidence to support this finding is the same evidence we relied on previously in finding the employer had overcome the presumption of compensability by substantial evidence.  In addition, we find from the evidence that the employee is not someone who can claim his failure to give timely notice resulted from his lack of education or knowledge of the workers' compensation system and the notice requirement provided for in AS 23,30.100(a) for two reasons.


First, Erickson's educational record shows he received both undergraduate and graduate degrees in business administration majoring in management and finance.  Second, and more importantly, is the fact that the employee was a safety engineer for a number of mines and oil service companies throughout the western United States and Alaska.  As such, he knew that even the slightest injury or illness had to be reported.  As Jackson testified and the employee's supervisors stated in their affidavit, as safety engineer, Erickson had the responsibility of making sure notices of injury or illness were filled out and timely filed.  Jackson stated it was the employer's absolute policy to follow the Department of Labor's safety procedures manual which requires that all injuries or illnesses, no matter how insignificant, be reported by the safety engineer to the project managers.


Notwithstanding this knowledge, experience, and responsibility, Erickson did not file a report of occupational illness until December 12, 1991.  This was some 11 months after he was convinced a causal relationship existed between his stomach and intestinal problems and the consumption of MSG at the work‑site, eight months after Dr. Donaldson performed allergy tests which showed he had a very strong reaction to MSG, and some four and one‑half months after he first contemplated filing a workers' compensation claim.  Accordingly, the employee's failure to give timely notice is not excused by this subsection.


Finally, subsection (3) does not excuse Erickson's failure to file a timely notice of injury.  The employer objected to failure to give timely notice for the first time at the September 17, 1993 hearing.


Based on these facts and findings, we conclude the employee failed to give timely notice of his illness as required by AS 23.30.100(a) and that failure is not excused under the provisions of AS 23.30.100(d).  For these reasons, Erickson's claim is barred.


ORDER

The employer's petition to dismiss the employee's claim is granted.

Dated at Anchorage, Alaska this 29th day of October, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder


Russell E. Mulder,



Designated Chairman



 S. T. Hagedorn



S. T. Hagedorn, Member



 /s/ Patricia a. Vollendorf


Patricia A. Vollendorf, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of J. Wayne Erickson, employee / applicant; v. Cimarron Holdings, employer; and National Union Fire Insurance Co.,insurer / defendants; Case No.9129566; dated and filed in the Alaska Workers' Compensation Board in Anchorage this 29th day of October, 1993.



Flavia Mappala, Clerk
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