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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ROBERT BROCK,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9217072



)

PEAK OILFIELD SERVICES CO.
)
AWCB Decision No. 93-0278



)


Employer,
)
Filed with AWCB Fairbanks



)
November 1, 1993


and
)



)

ALASKA NATIONAL INS. CO.,
)



)


Insurer,
)


  Defendants.
)

________________________________________)


This appeal of the reemployment benefits administrator's (RBA's) July 1, 1993 decision denying reemployment benefits was heard at Fairbanks, Alaska on October 5, 1993.  The employee was represented by attorney Chancy Croft; attorney Michael McConahy represented the defendants.  We held the record open until we received a copy of the employee's deposition testimony and deemed the record closed when we next met on October 19, 1993.


It is undisputed the employee injured his back on August 7, 1992 while working for the employer.  On August 9, 1992 he submitted a workers' compensation claim, reporting a low back injury which occurred when he bent over to pick up a box and felt a pop in his back.  After seeing a medic in Prudhoe Bay he returned to Oklahoma, received medical treatment there, and continues to reside in Oklahoma.  He testified he has not returned to work and currently is receiving unemployment benefits.


The employee initially treated with Jay Ellis, M.D., specialist in occupational and legal medicine, who suspected a herniated disc and ordered an MRI.  The MRI indicated a frank rupture of the L4‑L5 disc.  The employee was then treated by G.W. Schoenhals, M.D., who recommended surgery.  Dr. Schoenhals performed a lumbar laminectomy at L4‑L5 on September 14, 1992.  Dr. Schoenhals anticipated the employee would have a permanent impairment but would be able to return to work without any restrictions.  (Report dated October 13, 1992.)  He later released the employee to return to work, but with certain restrictions such as no excessive bending at the waist or stooping and no lifting over 50 pounds.  Dr. Schoenhals concluded the employee sustained a 15% permanent impairment based, among other things, on a "predicted" loss in range of motion.  (Report dated December 16, 1993.)


Dr. Schoenhals referred the employee to Gary Massad, M.D., for a permanent partial impairment (PPI) evaluation and a physical capacities evaluation (PCE) form completion.  (Note dated January 5, 1993.)  In his January 12, 1993 findings, Dr. Massad rated the employee at 13%, found him medically stable but unable to return to the job he held at the time of injury, and released him to return to work as of January 13, 1993, with the limitations contained on the On‑site Job Analysis dated January 15, 1993. 


Once they received verification from the employee's attending physician that he was precluded from participating in his usual occupation, the dependents contacted the RBA on February 3, 1993, requesting that the employee be referred for a reemployment evaluation.  The defendants also started paying weekly PPI benefits pursuant to AS 23.30.041(k).  The RBA referred the employee's case to Rehabilitation Services Associates, Inc. (RSA) in Oklahoma City for an evaluation.  RSA completed its Progress Report and Contact Notes by way of a report dated May 5, 1993.  This report discusses the nature and extent of the employee's prior jobs within the preceding ten years, including his 12‑year career with McKinley Properties as a "maintenance supervisor".  RSA concluded, among other things, that the employee's experience meets the specific vocational preparation level for a maintenance supervisor but that the wages available, based upon a labor market survey in Oklahoma, did not meet the remunerative employability criteria of AS 23.30.041(p)(7).


The defendants responded to the findings of the report in May 11, 1993 letter from Peggy Winkleman asking the RBA to make determination as to wages for an experienced maintenance supervisor, prior to making a determination for eligibility for further vocational services.  On May 18, 1993, the RBA Designee, asked RSA to redo the labor market survey in light of Winkleman's request.  RSA complied in a report dated May 28, 1993.  That Labor Market Survey did not include any property management firms, so on June 24, 1993 RSA did a Labor Market Survey a third time.  Specifically, RSA found that the employee does possess the occupationally required skills and specific vocational preparation needed to obtain employment as an Apartment Maintenance Supervisor in the Oklahoma City vicinity and that the jobs meet the remunerative employability criteria established by the State of Alaska.


Based on the final report by RSA, on July 1, 1993 the RBA Designee made her determination that the employee is not eligible for reemployment benefits.  She noted that the employee had the physical capacities necessary to perform the physical demands of the maintenance supervisor position, as described in the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" (SCODOT).  She concluded that the employee held the job within the ten years prior to injury, and that the available wage scale would result in remunerative employability.  Although the RBA Designee believed the SCODOT job description is inaccurate, she concluded she did not have the authority to compare the employee's physical capacities with the actual physical demands of the maintenance supervisor job.  The Designee noted that AS 23.30.041(e)(2) directs her to use only the physical demands as described in SCODOT.  Once this determination was made, the defendants paid the balance of the employee's PPI in a lump sum. (See Compensation Report dated July 9, 1993.)


FINDINGS OF FACT AND CONCLUSIONS OF LAW

In order to determine whether the RBA Designee abused her discretion in denying the employee's request for reemployment benefits, we turn to AS 23.30.041. AS 23.30.041(d) reads, in part:


Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings. ... Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee's eligibility for reemployment preparation benefits. Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110.  The hearing shall be held within 10 days after it is requested.  The board shall uphold the decision of the administrator except for abuse of discretion on the administrator's part.

AS 23.30.041(e) states:


An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee’s job as described in the United State Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" for


(1) the employee's job at the time of injury; or


(2) other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury ....


In Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985), our supreme court stated that, "[t]his court has explained abuse of discretion as issuing a decision which is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive.' [footnote omitted].  Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979)."  The supreme court additionally has ruled that abuse of discretion exists only when the court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake." Brown V. State, 563 P.2d 275, 279 (Alaska 1977). We have adopted these standards in our review of RBA decisions. See, e.g., Sullivan v. Gudenau and Co., AWCB No. 89‑0153 (June 16, 1989) ; Garrett v. Halliburton Services, AWCB No. 89‑0013 (January 20, 1989); Ervin v. GVEA, AWCB No. 91‑0283 (October 30, 1991); Konecky v. Canco Wireline, AWCB No. 93‑0148 (June 17, 1993).


Under AS 23.30.041(e)(2), a physician must predict the employee's physical capacities.  Although this is not a case where there is a dispute concerning the findings of the employee's doctors, the supreme court does provide some relevant guidance in Yahara v. Const. and Rigging, Inc., 851 P.2d 69 (Alaska 1993) .  In reaching that decision the supreme court discussed the section .041(e) requirement that a physician "must compare the physical demands of the employee's job, as the U.S. Department of Labor describes them, with the employee's physical capacities."  Id. at 73.  The court concluded that we may refuse to reweigh the evidence in reviewing a RBA determination.


In this case, the parties stipulated that the position of "maintenance supervisor," which the employee held within the last ten years, was retitled "lead maintenance worker."  The employee testified the job duties have not changed.  In short, the distinction is important here since a maintenance supervisor, under SCODOT, is a light‑duty job within the employee's physical capabilities.  The lead maintenance worker, as defined in SCODOT, is a job requiring heavier work which is outside the employee's physical capabilities.  This distinction was not presented for the RBA's review and she did not make a determination on the relevance of this point.


It is well established that we may take additional testimony and evidence in reviewing an RBA appeal.  See, e.g., Kelly v. Sonic Cable Television of Alaska, Superior Court No. 3 AN

89‑6531 CI (February 19, 1991); Quirk v. Anchorage School Dist., Superior Court No. 3 AN 90‑4509 CI (August 21, 1991).  In this case, we find the additional evidence presented, that the employee had performed work more accurately described as the work of a "maintenance foreman," and not the work of a "lead maintenance worker," is persuasive in our review of whether the RBA Designee's decision denying reemployment benefits, should be affirmed.  Based on the undisputed testimony that work as a lead maintenance worker requires heavy lifting, beyond the employee's physical ability, and based on the undisputed evidence that this was the only position which precluded his entitlement to reemployment benefits
, we find the RBA Designee's decision must be reversed.


In other words, we find that, since the employee's title of maintenance supervisor was miscaptioned and was subsequently changed to the proper title, the RBA is permitted to examine the new job title to determine whether the associated SCODOT job description more accurately reflects the work the employee actually performed.  For purposes of reversing the RBA Designee's determination denying reemployment benefits, we find the RBA Designee abused her discretion in failing to consider the new job title.  Given that it is undisputed the employee is physically unable to perform the work of a lead maintenance worker, we conclude the employee is entitled to an award of reemployment benefits.  Accordingly, we remand this case to the RBA to ensure that proper reemployment benefits are supplied.


The employee requests an award of attorney fees under AS 23.30.145(b) for successfully prosecuting his claim over the employer's resistance.  The governing standard for an award of reasonable attorney fees is found in 8 AAC 45.180(d)(2), which provides as follows:


In awarding a reasonable fee under AS 23.30.145(b) the Board will award a fee reasonably commensurate with the actual work performed and will consider the attorney's affidavit filed under (1) of this subsection, the nature, length, and complexity of the services performed, the benefits resulting to the compensation beneficiaries from the services and the amount of benefits involved.

We are also to take into account the contingent nature of workers' compensation claims.  Wise Mechanical Contractors v. Bignell, 718 P.2d 971 (Alaska 1986).


Attorney Croft filed an affidavit of attorney fees listing 4.9 hours spent on this case billed at $175 per hour, for a total Of $857.50.  At the hearing, attorney Croft testified he spent an additional 1.5 hours working on the case since the affidavit was filed through the course of the hearing.  After reviewing the factors listed above and the itemization of services performed in the affidavit, we find the hours charged are reasonable and shall be paid at the $175 per hour rate.


Additionally, the affidavit lists paralegal costs totalling $847.50 for 11.3 hours billed to the case at $75 per hour.  Other costs total $106.65 for copying, postage and long distance phone calls.  Upon reviewing these itemizations, we find these costs incurred are reasonable and shall be paid by the defendants.  Finally, the defendants shall pay the cost of attorney Croft's reduced fare airline ticket purchased to allow him to attend the instant hearing.


ORDER

1. The RBA Designee's decision denying reemployment benefits is reversed and the case is remanded with an award of such benefits.


2. The defendants shall pay the employee reasonable attorney fees and costs in accord with this decision.


Dated at Fairbanks, Alaska this 1st day of November, 1993



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown


Fred G. Brown,



Designated Chairman



 /s/ Ray Kimberlin


Ray Kimberlin, Member


If compensation is payable under terms of this decision,it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Robert Brock, employee / applicant; v. Peak Oilfield Services Co., employer; and Alaska National Ins.  Co., insurer / defendants; Case No. 9217072; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 1st day of November, 1993.



Cathy D.Hill, Clerk
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    �The defendants supplied copies of unemployment records which indicate the employee stopped working because his job as a pipefitter ended.  They also indicate he desires to return to work as a pipefitter.  The employee testified he could not do the heavy lifting required of a pipefitter.  The record contains no job analysis supporting the conclusion he can do the required heavy lifting.


    �We decline to reverse based on the employee's alternative theory of appeal.  Specifically, we disagree that AS 23.30.041(e) requires reemployment benefits to be awarded simply because the employee's permanent physical capacities are less than the physical demands of his job at the time of injury.  Lee Conner v Carrs Quality Centers, Inc., AWCB No. 88-0347 (December 15, 1988); Moesh v. Anchorage Sand & Gravel, AWCB No. 92-0096 (April 17, 1992).







