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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ANTHONY A. COGGER, 
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9219887



)

ANCHOR HOUSE,
)
AWCB Decision No. 93-0282



)


Employer,
)
Filed with AWCB Anchorage



)
November 5, 1993


and
)



)

WAUSAU INSURANCE COMPANY,
)



)


Insurer,
)


  Defendants.
)

________________________________________)


We heard this claim for benefits in Anchorage, Alaska on August 5, 1993.  The employee was present and was represented by attorney Michael Jensen.  The employer and insurer were represented by attorney Tracey Knutson.  The record closed on August 18, 1993 when we next met after written closing arguments were due.


ISSUES

1. Whether the employee's claim is barred by AS 23.30.100.


2.Whether the employee sustained an injury in the course and scope of employment.


3. If the employee sustained an injury, whether to award temporary total disability benefits, medical costs, and attorney's fees and costs.


EVIDENCE SUMMARY

The employee alleges he injured his back while carrying his personal toolbox up a flight of steps to repair a door on the employer's promises on April 15, 1992.  The employee acknowledges he had similar back problems from September 1989 to approximately May 1990, but he asserts his problem was resolved before he began work for the employer in June 1990.


He testified that he had no back problems working for the employer prior to the April 15, 1992 incident.  Murray Colgin, the supervising resident manager, testified the employee complained of back pain off and on since starting work for the employer in June 1990.  No other employees could recall the employee complaining of back problems prior to the spring of 1992.  Candace Bonham and Cliff Parker both worked for the employer in April 1992.  Bonham, who worked the day shift, testified she did not recall hearing complaints until after the alleged April incident.  Parker, resident manager on the graveyard shift (11:00 to 7:30), testified he did not recall hearing complaints until the spring of 1992.  Loreen Fidler, who did not begin working until May 7, 1992 testified she heard the employee complain about his back after she began working.


Jacqueline Wingfield, administrator for the facility, testified she never heard of any back problems by the employee until just prior to his surgery in August 1992.  Mike Arlint, the employee's counterpart on the day shift (7:30 to 4:00), stated he never heard of the employee experiencing back problems until just prior to his surgery.


The employee worked on the 2:30 to 11:00 p.m. shift (swing shift) as a combination "Resident Manager" and maintenance person.  As a resident manager, he monitored patients in the mental health facility, gave them their medications, performed crisis intervention and assisted them as needed.  (Employee hearing testimony and Deposition at 13.)


According to Jacqueline Wingfield's testimony, resident managers supervised patients' progress.  However, with the exception of Murray Colgin, none of the resident managers had supervisory authority over other employees.  As a maintenance person, the employee made repairs as necessary.  These repairs often included repairing doorknobs, but also door frames, the doors themselves on occasion, and other miscellaneous repairs.


There was conflicting testimony about the amount of time spent on maintenance work by the employee.  Wingfield asserted there is not much maintenance work to be done.  She also asserted that the day shift resident manager/maintenance person, Mike Arlint, performed more maintenance work than the employee.


Arlint testified he works the day shift (7:30 a.m. to 4:00 P.M.), which overlaps the employee’s swing shift by an hour and a half.  Arlint had Sundays and Mondays off, and the employee took Tuesday and Wednesday off.  Arlint estimated he works on maintenance tasks approximately five percent (five hours per month) of his total work time.  The employee asserted he did maintenance work 30 percent of the time on his swing shift.


Arlint testified he does more maintenance work than the employee. Arlint asserted that since he works the day shift, he can get the necessary funds from Wingfield to purchase replacement parts for damaged components.


The employee testified that on approximately April 15, 1992, he was carrying his personal toolbox, which he estimated weighed between 30 and 40 pounds, up three flights of steps to repair a door on the third floor of the house on the complex.
  He testified that as he turned left up the steps, he felt a sharp pain in his left low back.  Nobody witnessed the accident.  He hesitated for a moment, and then continued on with his toolbox to apartment number 305, which he asserted he repaired.  According to the employee, the sharp pain changed to a dull ache.  At hearing, he stated he took the toolbox back to the "house" and continued performing his duties.
  In his deposition, he testified he put the toolbox back in his truck. (Employee Dep. at 32).


There was conflicting testimony about the type of repairs, the date a door or doors was repaired at apartment 305, and who made the repairs.  As noted, the employee alleges the date he made the repair was approximately April 15, 1992 when he was injured.  We take administrative notice that April 15, 1992 was a Wednesday, one of the employee's usual days off.


At hearing, the employee testified that the door was damaged during the day, and he repaired it in the evening.  Cliff Parker, who is the night manager at the facility on Fridays and Saturdays only, recalls a door being kicked in on one of his weekend shifts in the spring of 1992.


Mike Arlint asserted initially that he, and not the employee, repaired three doors in April 1992.  He later added he could not recall any incident occurring around the middle of April 1992, but he repaired a damaged door in March 1992.  Candace Bonham recalled that a door was kicked in during the spring of 1992.


Regarding type of repairs and who made them, the employee testified in his deposition that he repaired an outside door to Apartment 305 which had been kicked in by a resident. (Employee Dep. at 28).  He asserted he just repaired the door's molding with screws, nails and glue. (Id. at 29).  At hearing, the employee testified that this outside door was not damaged, just the molding around the door.  According to Parker, in the incident he recalled, the door and door frame were destroyed.  Parker could not recall who made the repairs, and he was unsure whether the door was an outside or bedroom door.


Arlint asserted he repaired doors on apartments 304 and 305.  He asserted he repaired the trim by just nailing it down.  He could not recall a door frame repair.  Candace Bonham recalled that the door to apartment 305 was kicked in, and the employee started complaining of back pain after someone repaired the door.  She was unsure who fixed the door.


There was also conflicting testimony regarding who knew about the incident and when the employee reported the incident.  The employee testified in his deposition that he was "sure" he mentioned the incident to somebody that day, but he could not recall a particular person. (Id. at 33).  He could not recall telling anyone about the specific incident, but he mentioned his back bothered him. (Id. at 33‑34).


He testified subsequently that he told everyone that worked for the employer at the time, on many occasions, that "packing that damn toolbox around screwed up my back."  (Id. at 50).  He did not specify when he made these statements.  At hearing, he stated he told "just about everyone" that he hurt his back carrying the toolbox.  In his deposition, he admitted he did not tell administrator Wingfield, and he probably should have done so. (Id. at 39).  He reasoned he did not do so because he kept hoping his back would get better.


In his deposition, the employee testified that in the "day or days" following the incident, he told Murray Colgin: that he "was over at the apartment doing some repairs and my back's been bothering me." (Id. at 33).  However, he testified he did not describe the specific incident or use the word "injured."  At hearing, he claimed he told Colgin of the specific toolbox injury "within a matter of days."  Colgin testified the employee never told him of any such incident involving the employee's bark and the toolbox.


Colgin testified he first learned that the employee was injured within five days of the employee's surgery, when the employee's wife told him.  Wingfield never heard of an injury.  She asserted she first learned the employee was asserting a work-related injury when she received the notice of injury in September 1992.
  Arlint testified he was not aware or any injury to the employee.  He did not learn of the employee’s back problem until the employee had surgery in August 1992.


Cliff Parker recalled the employee having back problems in the spring of 1992, but he testified the employee did not tell him of any injury.  Loreen Fidler, who did not start working for the employer until May 7, 1992, testified it was "common knowledge" the employee had back problems that were related to his carrying the toolbox.  However, she admitted on cross‑examination that the employee never told her of any specific injury or exacerbation while working for the employer.


Candace Bonham, who worked the day shift from September 1991 to October 1992, also testified it was common knowledge the employee hurt his back at work.
  She asserted the employee told her he got hurt carrying a toolbox, and that the employee's wife told her the day after the alleged incident.  She added some of the residents told her too.


By contrast, Bonham completed a, "Questionnaire" on February 26, 1993 stating in part: "Part of Tony’s job involved heavy lifting of milkcrates [sic] and groceries.  I feel that probably caused his back problems."  On cross examination, Bonham admitted she was disciplined for abusing residents, but she asserted the accusations were never proven.  She testified she quit working for the employer because she became fed up with the lies and other things that went on.


The employee testified he knew that because he allegedly incurred an injury, he was supposed to fill out an "incident report," a State of Alaska form used to report any incident on the employer's premises involving an employee or resident.  (Id. at 32).  However, he asserted in his deposition:  "At that particular time and for a number of days afterwards there wasn't any [reports] over at the house and the office is closed after 4:00 or 4:30." (Id. at 32‑33).  At hearing, he asserted there were no incident reports available on the employer's premises from April 15, 1992 to September 1992 after he returned to work from surgery.  He testified he asked his supervisor Colgin for an incident report, but Colgin never gave him one.  He admitted he did not ask administrator Wingfield for one.


Colgin asserts the employee never told him of any incident concerning his back, and the employee never requested an incident report.  He was not positive, but he believed he did not learn of the incident until the employee's wife told him within five days of surgery.  Regarding incident reports, Colgin indicated the reports are always available in the office which is open until 4:00 or so.  They are also available 90 percent of the time in the area where residents' prescriptions are kept.  Colgin stated employees have access to this area during all shifts.  Wingfield testified employees are given an outline of procedures which instructs them on when to complete incident reports.


The employee testified that after the alleged "toolbox" incident, he continued to perform his usual duties.  He did not seek medical treatment at that time.  He also continued to carry his toolbox as needed.  Parker and Fidler testified they recalled seeing him carry his toolbox on occasion.  However, Wingfield, Colgin and Arlint testified they never saw the employee carry the toolbox.


On Monday, July 13, 1993 the employee went salmon fishing north of Anchorage.  He testified at hearing he only went fishing two or three times between May and July 1992, and he caught only one fish during that period, a 15 to 20 pound king salmon.  He went fishing on July 13, 1993 because it was the last day king season was open.  In his deposition, the employee testified that before his injury he camped and fished every weekend.  But, afterwards, he fished only every other weekend.


Mike Arlint and Murray Colgin disputed the employee's testimony that he fished only two or three times in the spring and early summer of 1992.  Colgin believes the employee's fishing frequency was more accurately stated in his deposition.  He recalled the employee planning many trips during that period.  Arlint asserted that the employee fished very frequently in the spring of 1992.  He recalled the employee mentioning fishing after he finished his work shift at 11:00 p.m.


In any event, while fishing on July 13, 1993, the employee's pain increased.  He testified that he forgot to take aspirin along on the trip, and this lack of medication caused the pain to increase.  He testified that this is when he first learned he had a serious problem with his back.


He testified he does not believe the fishing on July 13, 1992 caused an onset of pain.  He admitted catching his only salmon of the year that day, and he testified he fished for eight to ten hours, standing and sitting during that time.


Because a car blocked his vehicle, he was unable to return to Anchorage and get to work on time.  However, he testified he reported late and finished his work shift that day.


July 14 and 15, 1992 were his regular days off.  On July 15, 1992 he went to the emergency room because of his back pain.  He testified he told the physician he had back pain for a number of months, and he hurt his back doing some repairs in an apartment at work. (Id. at 39‑40).  However, at hearing he testified he had no recollection one way or the other regarding what he told Dr. Edney.  The July 15, 1992 report of Joan Edney, M.D., states the employee was in no acute distress.  It also states:


[The employee had a] history of low back pain for the past three months, worse in the last three days with radiation into the left leg.  He denies any specific instance of the onset of the pain. . . He states he has had a similar episode in 1989 that took him nine months to get over.  He denies any weakness, paresthesia or incontinence.


The employee was told to rest at home with no heavy lifting.  The employee testified on direct examination that after the fishing incident he continued to work the entire time, performing his regular duties.  He testified his back condition worsened rapidly in August 1992.


On cross examination, he testified he could not recall specifically, but he believed he did not miss any work time after the fishing incident.  Jacqueline Wingfield stated the employer's records show the employee missed five days, July 16 to 20, 1992 for illness.  The employee responded; "That could be incorrect records there."


The employee was examined by John Cates, D.O., on July 17, 1992.  Dr. Cates, who became the employee's treating physician, wrote in his initial report:


He presents with 2 to 3 month low back ache.  He was up north this past weekend fishing and he didn't do any heavy lifting but Monday noted pain radiating down his left posterior leg to the calf.  No numbness or weakness.  It has gotten [sic] slightly better although his back is really stoved up and he is unable to get around very well.

(Cates July 17, 1992 report).



Dr. Cates testified that it was his habit to write down what he considered to be important regarding a patient's causative statements or history. (Cates Dep. at 71).  Dr. Cates stated, to the best of his recollection, that the first time the employee mentioned an incident concerning a toolbox was March 26, 1993 when he requested a physical capacities evaluation at the prodding of his attorney.
  Dr. Cates asserted he would have remembered a toolbox incident.  He testified that the employee's March 26, 1993 statement regarding the toolbox incident was "[c]ompletely new.  It was really the fishing that he had mentioned at the time." (Id. at 49).


The employee recalled in his deposition that he told Dr. Cates about the specific toolbox incident when he was first examined by Dr. Cates on July 17, 1992. (Employee Dep. at 41).  At hearing, the employee testified he thought he had, but he was then unsure whether or not he told the doctor of the specific incident on July 17, 1992.


Dr. Cates performed ultrasound and high velocity manipulation, and he gave the employee Anaprox and some exercise.  He advised the employee to stay off work until the next visit on July 23, 1992.  Dr. Cates' reports of July 23, 1992 and August 3, 1992 indicate the employee's condition became much improved, and the employee was not interested in surgery.


Subsequently, the employee's condition deteriorated.  Dr. Cates ordered a magnetic resonance image (MRI) on August 20, 1992.  The MRI revealed a large herniated disk at L5/S1.  The employee was admitted to Humana Hospital that day.  The admission notes indicate the employee reported with a three‑month history of low back pain which progressed in the prior two days to radicular pain into both legs, periscrotal pain and numbness.  The notes mention the employee's back injury in 1989, but nothing else.


On August 21, 1992 a laminotomy and disk excision was performed by Louis Kralick, M.D., with the assistance of Dr. Cates.  Dr. Kralick's operative report indicates the employee had progressive back pain which "had become more severe in the last three weeks prior to admission."  The employee was released from the hospital a few days later, and he eventually returned to work.  He later resigned to take a position with another employer.


On September 9, 1992 the employee signed a board prescribed injury report.  The employer signed the report on September 10, 1992, and it was filed on September 24, 1992.


Dr. Cates testified that the employee sustained an acute exacerbation of a previous condition, the 1989 injury. (Cates Dep. at 20‑21, 31).  Dr. Cates indicated the acute exacerbation could be the fishing incident in July 1992. (Id. at 31‑32, 49, 57‑58).  The doctor asserted employees normally describe a work incident if the symptoms are related to work. (Id. at 58).


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. Written Notice.


AS 23.30.100 provides as follows:


(a) Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of such injury or death to the board and to the employer.


(b) The notice shall be in writing, contain the name and address of the employee and a statement of the time, place, nature, and cause of the injury or death, arid be signed by the employee or by a person on behalf of the employee, or in case of death, by a person claiming to be entitled to compensation for the death or by a person on behalf of that person.


(c) Notice shall be given to the board by delivering it or sending it by mail addressed to the board's office, and to the employer by delivering it to the employer or by sending it by mail addressed to the employer at the employer's last known place of business.  If the employer is a partnership, the notice may be given to a partner, or if a corporation, the notice may be given to an agent or officer upon whom legal process may be served or who is in charge of the business in the place where the injury occurred.


(d) Failure to give notice does not bar a claim under this chapter


(1) if the employer, an agent of the employer in charge of the business in the place where the injury occurred, or the carrier had knowledge of the injury or death and the Board determines that the employer or carrier has not been prejudiced by failure to give notice;


(2) if the board excuses the failure on the ground that for some satisfactory reason notice could not be given;


(3) unless objection to the failure, is raised before the board at the first hearing of a claim for compensation in respect to the injury or death.


The Alaska Supreme Court has held that the 30‑day limitation serves a dual purpose; "first, to enable the employer to provide immediate medical diagnosis and treatment with a view to minimizing the seriousness of the injury; and second, to facilitate the earliest possible investigation of the facts surrounding the injury." Alaska State Housing Authority v.  Sullivan, 518 P.2d 759, 761, (Alaska 1974), citing to 3 A. Larson, Workmen's Compensation section 78.20 at 17 (1971) .


The supreme court has read into the language of AS 23.30.100 "an implied condition suspending the running of the statute until by reasonable care and diligence it is discoverable and apparent that a compensable injury has been sustained." Sullivan, 518 P. 2d at 761. (citation omitted). The court has labeled this the "reasonableness" standard, and the test is a determination of when the employee "can reasonably be expected to realize the cause and nature of his injury.” Sullivan, 518 P. 2d at 762, n.10.


Significantly, the court added: "This finding can be interpreted as incorporating the subsidiary finding that a 30‑day period, during which Sullivan reasonably should have realized the cause and nature of his injury, had not elapsed prior to ASHA's being informed of its possible liability resulting from the 1970 fall of Sullivan."  We construe the court's holding to mean that notwithstanding the tolling of the 30‑day limitations period, the employee must still provide notice of injury within 30 days after realizing its serious nature and work relationship.


AS 23.30.120(a) provides in part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that . . . (2) sufficient notice of the claim has been given."  Further, AS 23.30.120(b) provides: "if delay in giving notice is excused by the board under AS 23.20.100(d)(2), the burden of proof of the validity of the claim shifts to the employee notwithstanding the provisions of (a) of this section."


Our first inquiry, then, is to determine whether the employee gave timely written notice to the employer.  Under AS 23.30.120(a)(2) and Sullivan, the employee is presumed to have given sufficient notice of the injury once he testified he gave written notice within 30 days of August 20, 1992, when, he asserts, he realized the cause and nature of his back condition after getting the magnetic resonance image (MRI).  Therefore, the employer must overcome the presumption with substantial evidence that the employee did not give the required notice.


We find the employer has done so.  This finding is supported by the employee's testimony that he knew he had a serious back problem on July 13, 1992 after the fishing trip, and that he had repeatedly told other employees, including Colgin, that he hurt his back carrying the toolbox.  We find the employee did not provide the employer with written notice until September 9, 1992, long past the 30‑day deadline.  Therefore, the presumption drops out, and the employee must prove all the elements of his claim.


We find by a preponderance of the evidence that the employee did not provide the employer with timely notice of his injury.  We find, based on the employee's own testimony, that he knew of the nature and cause of his back problem no later than July 13, 1992 after developing pain while fishing.  We find his hearing testimony (that he knew he had a serious problem on that date) unequivocal.  Since he did not provide written notice until September 9, 1992, we conclude he did not meet the 30‑day requirement of AS 23.30.100(a).


II. Exceptions under AS 23.30.100(d)(1) and (d)(2).


Since the employee failed to provide written notice within 30 days of the date he knew the cause and nature of his condition, we must next determine whether his failure to do so should be excused under AS 23.30.100(d)(1) or AS 23.30.100(d)(2).


In making these determinations, we have considered the credibility of the employee and the other witnesses.  In determining the employee's credibility, we have reviewed and compared his deposition and hearing testimony.  We find the testimony inconsistent in several respects.


For example, we find the employee's deposition testimony and hearing testimony regarding what he allegedly reported to Murray Colgin contradictory.  In deposition he stated he told Colgin his back was bothering him after making apartment repairs, but he did not specify the toolbox problem or use the word "injury."  At hearing he insisted he told Colgin he injured his back in the toolbox incident.


Secondly, the employee testified he told everyone at work that he hurt his back carrying the toolbox.  This conflicts with the testimony of all witnesses except that of Candace Bonham.  Other than Bonham, none of the witnesses could recall the employee telling them about the specific toolbox incident.


Furthermore, we find Bonham's testimony on the cause of the employee's injury is inconsistent.  In one report, she reported carrying milk crates and groceries probably caused the employee's problem.  We find this conflicts with her hearing testimony that the employee was hurt carrying a toolbox.  Therefore, we reduce the weight of Bonham's testimony.  With this reduction, we find there is no credible witness who could recall the employee telling them about his toolbox injury.


The employee also claims to have told both Dr. Edney, the emergency room physician, and Dr. Cates (on the initial visit) that he hurt his back carrying the toolbox.  Dr. Edney did not record this seemingly important event, and Dr. Cates, who testified it was his habit to report the cause of symptoms, did not report this incident until several months after surgery.


Third, we find the employee’s testimony on availability of incident reports inconsistent, and we find it conflicts with the testimony of Wingfield and Colgin.  Specifically, the employee's deposition testimony suggests there were no incident reports at the "house" for only a number of days after the injury, and the office was closed after 4:00.  This conflicts with his hearing testimony that there were no reports available from April to September 1992.  The employee never explained why he did not go to the office, which was open during the first 1.5 hours of every one of his work shifts, to obtain an incident report.


His testimony is contradicted directly by Wingfield and Colgin who asserted reports were available on the employer's premises. We find it would be unusual that a state‑licensed facility would not have required reports available for a five‑month period. 


Based on the employee's inconsistent testimony, we find the employee is not a credible witness, and we give his testimony little weight.
  We find Colgin's testimony, that the employee did not report the incident to him, more credible, and we therefore give it more weight than that of the employee.  The employee admitted he did not give notice to Wingfield, the only other person in a supervisory capacity.  Accordingly, we find he did not report his work injury to Colgin as he had testified. we conclude the employer did not know of the injury until at least August 16, 1992 (within five days of surgery) when Colgin said the employee's wife told him of the alleged work injury.


In 2B A. Larson, The Law of Workmen's Compensation, Section 78(a) (2) at 15‑ 126 to 15‑140 (1993), Professor Larson states:


It is not enough, however, that the employer, through his representatives, be aware that claimant "feels sick," or has a headache, or fell down, or walks with a limp, or has a pain in his back, or shoulder, or is in the hospital, or has a blister, or swollen thumb, or has suffered a heart attack.  There must be some knowledge of accompanying facts connecting the injury or illness with the employment, and indicating to a reasonably conscientious manager that the case might involve a potential compensation claim. . . As a matter of common sense, the fact that the claimant is known to have a preexisting nonoccupational weakness increases the burden on the claimant to show that the employer's knowledge of the particular manifestation of injury should be taken as knowledge that it was work‑connected.


In addition:  "Knowledge of or notice to a mere coemployee is not sufficient."  Id. Section 78.31(b)(2) at 15‑157.  Therefore, even assuming the employee told other employees of his injury, we find that type of notice was insufficient for the purposes of satisfying AS 23.30.100.


We find the employee's failure to give notice is not excused by AS 23.30.100(d)(1).  We find neither Wingfield nor Colgin, the employer's agents in charge on the premises, knew of the employee’s injury.
  We find Colgin knew of the employee’s back complaints, but we find Colgin was not given any clues as to the source of the employee's complaints.  We do not believe that the fact the employee complained of back soreness after the Costco or milk runs is the type of indication, without more, which should lead Colgin to investigate a potential workers' compensation.


Further, we find the employer was prejudiced by the employee's failure to give notice until September 9, 1992.  Assuming the employee's condition was work‑related, we find his failure to timely notify the employer hindered its ability to investigate the claim and get timely treatment for the employee before serious problems developed.  If the employer had known of the employee's condition, for example, it may have been able to provide treatment to prevent the acute symptoms which began during the fishing trip on July 13, 1992.  Therefore, we conclude AS 23.30.100(d)(1) does not save the employee's claim.


We also find the employee's claim is not excused by AS 23.30.100(d)(2).  We find that incident reports were available on the employer's premises, and that the employee knew he should have completed the incident reports.  We find no excuse (and the employee has not provided one) in the evidence to relieve the employee under this exception.


Accordingly, assuming the employee sustained a work injury, we conclude he failed to timely notify the employer of that injury as required by AS 23.30.100(a).  Further, we conclude his claim is not excused under AS 23.30.100(d)(1) or AS 23.30.100(d)(2).  Therefore, his claim is barred by AS 23.30.100, and his request for workers' compensation benefits, attorney’s fees and costs resulting from the alleged April 15, 1992 incident is denied and dismissed.


ORDER

The employee's claim for temporary total disability benefits, medical costs and attorney's fees and costs is denied and dismissed.


Dated at Anchorage, Alaska this 5th day of November, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M. R. Torgerson


M.R. Torgerson,



Designated Chairman



 /s/ S. T. Hagedorn


S.T. Hagedorn, Member



 /s/ Patricia Vollendorf


Patricia Vollendorf, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Anthony A. Cogger, employee / applicant; v. Anchor House, employer; and Wausau Insurance Company, insurer / defendants; Case No. 9219887; dated and filed in the office of the Alaska Workers' Compensation at Board in Anchorage, Alaska, this 5th day of November, 1993.



Virginia Lyman, Clerk
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    �According to Murray Colgin, supervising resident manager, the grounds consist of a three�story house and an eighteen�plex which contains an office in its basement.  The employee testified in his deposition that he was unsure of the specific date, but that the incident occurred around the middle of April 1992.


    �The employee did not explain why he took his personal toolbox back to the house.  He testified he usually took the toolbox out of his pickup, and returned it there.





    �In his brief, the employee asserted that Wingfield testified she was not aware of the employee's back problems until she received the injury report on September 10, 1992. (Employee written closing argument at 9).  That is an incorrect statement of the evidence.  Wingfield testified she did not know of the work relationship of the employee's back problem until she received the notice of injury.  According to Mike Arlint, Wingfield told her to 'cover' for the employee, prior to his surgery, because he was having back problems.


    �She asserted there wasn't anything anybody didn't know about events at Anchor House.


    �He stated he stood still on the bank most of the time.


    �There is no mention of the toolbox incident until the March 26, 1993 report which states in part: "He apparently initially injured his back while lifting a tool box at work and he has four statements from previous employees to that effect."


    �Accord, Morrison�Knudsen Co. v. Vereen, 414 P.2d 536, 537 (Alaska 1966).


    �We emphasize we are not finding the employee untruthful.  There are just too many inconsistencies to accord his testimony full weight.





    �We find that under AS 23.30.100(d)(1), the employee's untimely notice is not excused if either the employer did not get notice, or the employer was prejudiced.  In other words, the employee must meet both of these requirements before his late notice is excused.







