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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

FRANCIS X. MOESH IV,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9106480



)

ANCHORAGE SAND AND GRAVEL,
)
AWCB Decision No. 93-0289



)


Employer,
)
Filed with AWCB Anchorage



)
November 12., 1993


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

________________________________________)


We heard this claim for attorney's fees on October 14, 1993 in Anchorage, Alaska.  The employee was not present but was represented by attorney Robert Rehbock.  The employer and insurer were represented by attorney Theresa Henneman.  We closed the record when the hearing concluded.


ISSUE

Whether to award attorney's fees despite the fact the employee agreed to a Compromise and Release in which he withdrew all hearing issues with prejudice to eliminate an overpayment.


RELEVANT CASE HISTORY

The parties agreed that there were several issues set for decision at the October 14, 1993 hearing, including the employer's liability for 1) massage therapy; 2) the cost of an orthopedically designed chair; 3) the cost of athletic shoes purchased by the employee; 4) the cost of an exercise mat purchased by the employee; 5) the cost of ice cleats purchased by the employee; 6) monthly membership fees at the Dimond Athletic Club; 7) continuing physical therapy treatments; 8) the costs of a treadmill purchased by the employee; 9) various penalties claimed by the employee; and 10) attorney fees.  In addition, the employer sought 1) entitlement to obtain reimbursement of an overpayment made to the employee from any attorney's fee awarded, and 2) entitlement to offset the attorney's fee award at a reimbursement rate greater than 20 percent. (Compromise and Release filed October 14, 1993, at 3).


The parties further agreed that items one through nine were settled in a Compromise and Release (C&R) filed on the day of the hearing.  Under that agreement, the employee withdrew his application for an award of the medical costs and penalties listed in items one through nine, with prejudice.  According to the parties, those benefits, if awarded, would total approximately $4,200.00.


In exchange for the employee's withdrawal of the issues, the employer agreed to seek reimbursement of its $4,498.55 overpayment only from any award of attorney's fees.  The parties indicated the overpayment was a result of the Alaska Superior Court's decision in Anchorage Sand & Gravel v. Moesh, 3AN‑92‑3602 CI (September 21, 1993).  In reversing a board decision, Judge Fabe held that remunerative employability may not be considered in a determination of reemployment benefits eligibility under As 23.30.041(e).


After hearing the parties' expression of the settlement terms, we agreed to cancel the hearing on the issues listed in the C&R.  AS 23.30.110(c); 8 AAC 45,074(a)(6).  The only remaining issue was whether to award attorney's fees as requested, and whether to allow the employer to get reimbursement from any fee so awarded.


FINDINGS OF FACT AND CONCLUSIONS OF LAW


AS 23.30.145 states in pertinent part:


(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent [sic] on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent [sic] of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services he paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . .


(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


The employee's attorney argues that the employee has essentially prevailed here because he has received "in pocket" $4,500.00 in benefits under AS 23.30.041(k), and despite Judge Fabe's superior court decision, the employee will not have to reimburse the employer for this overpayment.  The employer argues that the employee's withdrawal of his claims with prejudice is in effect a withdrawal of his claim.  With this withdrawal, the employer contends there has been no successful prosecution of the employee's claim, and we therefore have no authority to award benefits under AS 23.30.145(a) or AS 23.30.145(b).


We generally agree with the employer's position.  There has been no award of benefits in this claim.  Although we have approved the parties, compromise and release (C&R), our approval does not suggest there has been an award of benefits.
  AS 23.30.012 provides in part: "if approved by the board, the (C&R) agreement is enforceable the same as an order or award of the board and discharges the liability of the employer for the compensation notwithstanding the provisions of AS 23.30.130, 23.30.160, and 23.30.245.”


We find the employee has not successfully prosecuted his claim for benefits.  We find he withdrew his application for medical benefits and a penalty to cancel the overpayment incurred as a result of Judge Fabe's decision.  Although the resulting compromise and release was, as indicated by attorney Rehbock, clearly in the employee's best interest, it does not mean there was a successful prosecution of the claim simply because he avoided repayment of the overpayment.  Accordingly, we conclude there has not been an award of benefits or successful prosecution of the employee's claim, and there is no basis on which to award fees.  The request for attorney's fees is denied and dismissed.


Dated at Anchorage, Alaska this 12th day of November, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M. R. Torgerson


M.R. Torgerson,



Designated Chairman



 /s/ S. T. Hagedorn


S.T. Hagedorn, Member



 /s/ Patricia Vollendorf


Patricia Vollendorf, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Francis X. Moesh IV, employee / applicant; v. Anchorage Sand and Gravel, employer; and Alaska National Insurance Company, insurer / defendants; Case No. 9106480; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 12th  day of November, 1993.



Virginia Lyman, Clerk
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    �We have approved the award despite the fact the employee's attorney did not sign the agreement.  Attorney Rehbock explained that he did not sign it because he could not advise his client to approve an agreement which was beneficial to the client but potentially detrimental to him as the attorney.  Although an attorney's signature is normally required (8 AAC 45.160(b), we waived that procedural requirement in this case. 8 AAC 45.195.







