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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JEROME BUCKMEIER,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8508305



)

C.J.M. CONSTRUCTION, INC.,
)
AWCB Decision No. 93-0292



)


Employer,
)
Filed with AWCB Fairbanks



)
November 16, 1993


and
)



)

INDUSTRIAL INDEMNITY,
)



)


Insurer,
)


  Defendants.
)

________________________________________)


This claim for payment of medical expenses, attorney fees and costs was heard at Fairbanks, Alaska on October 19, 1993.  The employee was represented by attorney Lawrence Kenworthy; attorney Joseph Cooper represented the defendants.  The record remained open to receive a copy of a deposition and was deemed closed when we next met on November 2, 1993.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

It is undisputed the employee slipped and fell while working for the employer on April 23, 1985.  He testified that after parking a backhoe, he had some difficulty getting off the tractor.  In so doing, he slipped, landed on his right ankle, inverted it, and fell, sliding on ice somewhat beneath the machine.


Subsequently, the employee developed a chronic unstable ankle syndrome on the right side.  Additionally, he developed complaints of low back pain.  He was treated conservatively for approximately a year, and then in November 1986 he had a successful ligament reconstruction with the peroneus brevis tendon.


In early 1988, the employee began to complain of hip pain. Treating physician George Brown, M.D.'s records indicate that in May 1988 he discussed arthritic changes in the employee's hips and the need to change occupations.  X‑rays revealed a progression of right and left hip narrowing and spur formation.  A July 1993 MRI of the hips shows avascular necrosis changes suggested in the right hip.  In addition, the employee has had multiple low back evaluations and imaging studies, revealing lumbosacral facet arthritis changes and also some mild sacroiliac changes.


The problem with the employee’s right hip has progressed.  He testified that as of April 1993, he began to have serious pain in the hip which has prevented him from employment.  He plans to have his right hip replaced with an artificial joint.  The threshold issue we must decide is whether this hip replacement is substantially related to his 1985 injury, such as to require the defendants to pay for this medical treatment.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

As a preliminary matter, the defendants assert the employee's claim is barred by AS 23.30.110(c), which states, in relevant part, "If a claim is controverted by the employer and the employee does not request a hearing for a period of two years following the date of controversion, the claim is denied."


According to our file, the employee's claim was controverted September 15, 1988 on a Board prescribed form.  The employee testified he does not remember receiving a controversion notice, but Insurer claims representative Alicia Thurman testified she discussed it with the employee at the time it was sent.  Additionally, a copy of the controversion notice is contained in Dr. Brown's file.  After Dr. Brown received the controversion notice, the employee paid Dr. Brown's bills himself.


The employee first filed an affidavit of readiness for hearing on August 10, 1993.  Given that the two‑year limitation in section 110(c) is mandatory, and that the employee waited more than two years to request a hearing, after the September 15, 1988 notice of controversion, we find we must dismiss his claim.  Pan Alaska Trucking Inc., v. Crouch, 773 P.2d 947 (Alaska 1989); Doyon Drilling v. Jonathan, 3 AN‑92‑11174 CI (Alaska Superior Ct. August 20, 1993).


Even upon reviewing the merits of this case, we find the employee's claim is not compensable.  AS 23.30.095(a) provides in part:


The employer shall furnish medical, surgical, and other attendance or treatment. . . for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee.... It shall be additionally provided that, if continued treatment or care or both beyond the two‑year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require....


In Municipality of Anchorage v. Carter, 818 P.2d 661 (Alaska 1991), and again in Alcan Elec. v. Bringmann, 829 P.2d 1187, 1189 (Alaska 1992), the court held that the presumption of compensability in AS 23.30.120(a) applies to a claim for continuing medical care more than two years after the date of injury.  Subsection 120(a) provides in part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter...."  The court has discussed the presumption in cases involving the relationship of the condition to the employment or whether an injured worker continues to be disabled.  In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and the employment for the presumption to attach. "[I]n claims 'based on highly technical medical considerations,' medical evidence is often necessary in order to make that connection." Smallwood II, 623 P.2d at 316.  Once the employee makes a prima facie case of work-relatedness, the presumption of compensability attaches and shifts the burden of production to the employer.  Veco, Inc. v. Wolfer, 693 P.2d 865, 870 (Alaska 1985).  To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work‑related.  Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'." Miller, 577 P.2d at 1046 (quoting ,Thornton v. Alaska Workmen's Compensation Board, 411 P.2d at 210).


The standards used to determine whether medical evidence is needed to establish the preliminary link apply to determining whether medical evidence is needed to overcome the presumption. Wolfer, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869.  If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence.  Id. at 870.


In Carter at page 665 the court stated:


[T]he Board retains discretion not to award continued care or treatment or to authorize care or treatment different from that specifically requested based on the requirements demonstrated either by the employee's raised and unrebutted presumption, or by the preponderance of the evidence, as further informed in each case by the "Board's experience, judgement, observation, unique or peculiar facts of the case, and inferences drawn from all of the above."


The employee testified he believes his current hip condition was substantially caused by his 1985 slip and fall injury.  Dr. Brown testified that he believes the employee's hip condition was likely caused by the 1985 trauma which substantially aggravated the natural degeneration of the hip.  Based on this testimony, we find the employee has established a presumption of compensability.


To overcome the presumption, the defendants rely, in part, on the employer medical evaluation and testing of John Joosse, M.D.  After reviewing the medical records, Dr. Joosse testified at pages 16‑17 of his deposition:


A. [I]n the bone scan of '86, a year or so after his injury, there was significant amount of uptake in the injured ankle because of the chronic joint irritation simply from the episode of having sprained the ankle and then remaining irritated because the joint was unstable.


There was no fracture at the ankle, no dislocation, probably a temporary subluxation at that moment of injury.  That shows up as a real hot spot.  The hips look entirely normal.  So, there's no evidence of any inflammatory disease or post‑traumatic reaction.  There's no abnormal blood supply to the hips.


Sometimes a bone scan will show a cold spot because of poor or absent blood supply.  The hips look entirely normal in 1986.  If some injury had happened in '85, a year or thereabouts would be plenty of time for something to show up on the bone scan.


Q. So, what does the absence of any uptake on the bone scan with reference to his hips tell you as a doctor?


A. It reveals that there is nothing abnormal going on with the hips at the time of that study.


Q. If Mr. Buckmeier's slip and fall of 1985 was traumatic enough to his hips to have caused eight years later post‑traumatic arthritis, would you have expected to have seen something in 1986 in the bone scan?


A. Yes.


Q. Doctor, in your opinion, did Mr. Buckmeier's work injury of 1985 play any role in his current hip pathology?


A. No.


Dr. Joosse concluded the employee's condition is caused by degenerative arthritis arising from a lifetime of microtraumas. (Id. at 6‑8, 30‑31).  Based on Dr. Joosse's medical opinion, we find the defendant's have submitted substantial evidence to overcome the presumption.  Accordingly, we find the employee must prove his claim by a preponderance of the evidence.


According to the medical records, the employee first began to complain of hip pain in 1988.
  Given that the employee waited nearly three years to report hip problems, we rely on Dr. Joosse's report and testimony to find the employee has not proven his claim by a preponderance of the evidence.


Based on our conclusion the employee is unable to prove his claim, we find this claim must be denied and dismissed.  Since he is unable to prevail on his underlying claim his associated claims for reasonable attorney fees and costs must also be denied and dismissed.  AS 23.30.145(b); Childs v. Copper Valley Electric Asso., __P.2d__  Supreme Ct. Op. No. 4004 (Alaska, September 17, 1993).


ORDER

The employee's claim for medical expenses, attorney fees and costs is denied and dismissed.


Dated at Fairbanks, Alaska this 16th day of November, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown


Fred G. Brown,



Designated Chairman



 /s/ Ray Kimberlin


Ray Kimberlin, Member

Dissent by Member John Giuchici


The employee was not represented by an attorney until September 7, 1993, or through most of the history of this claim.  Accordingly, on this basis, I would excuse his failure to request a hearing within two years of the date of controversion. North Star Stevedoring v. Thornton, 3 AN 90‑809 CI (Alaska Superior Ct. May 13, 1991).  (Our use of discretion is required in deciding whether to dismiss under AS 23.30.110(c).)  Additionally, I found the testimony of the employee and Dr. Brown persuasive and would have awarded the employee benefits on the merits of his case.



 /s/ John Giuchici


John Giuchici, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Jerome Buckmeier, employee / applicant; v. C.J.M. Construction, Inc., employer; and Industrial Indemnity, insurer / defendants; Case NO.8508305; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 16th day of November 16, 1993.



Cathy D. Hill, Clerk
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    �Although Dr. Brown's medical reports mention previous problems with buttock pain, Dr. Joosse explained that buttock pain is associated with back problems and not hip problems. (Id. at 28�29, 39�40.)










