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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

LUCILLE R. COLE,
)



)

                Employee,
)

                  Applicant,
)
INTERLOCUTORY



)
DECISION AND ORDER


v.
)



)
AWCB Case No. 8931848

ANCHORAGE SCHOOL DISTRICT,
)

(self-insured),

)
AWCB Decision No. 93-0297



)

                Employer,
)
Filed with AWCB Anchorage

                   Defendant.
)
November 22, 1993

________________________________________)


On our own motion and under the authority of AS 23.30.135 and AS 23.30.155(h), we ordered the parties to submit offers of proof for testimony of remaining witnesses on this claim, and we requested that the parties attempt to stipulate to as much testimony as possible in order to reduce the amount of hearing time.  (June 25, 1993 letter).  The employee is represented by Karen Dempster, designated as "attorney-in-fact," and the employer is represented by attorney Gilman Dana S. Burke.


In our letter, we ordered the parties to submit the offers, stipulations and arguments by July 28, 1993.  However, the parties subsequently agreed to postpone the submissions until September 29, 1993.  We granted the stipulation and then closed the record for this Anchorage claim on September 30, 1993 when we next met.


ISSUES

1.  Whether to allow the testimony of all the witnesses requested by the parties.


2.  If testimony is restricted on relevance or other grounds, what if any limits to put on testimony and hearing time, based on the nature of the claim.


RELEVANT CLAIM HISTORY

The employee has filed a claim for benefits based on an injury date of December 7, 1989.  Her claim is based on work-related stress.  Specifically, she asserts she was subjected to gradual stress (since 1988) based on racial discrimination, sexual harassment and "bad faith actions" by the employer.  (Employee claim filed December 10, 1991).


After we decided several procedural issues, an initial hearing on the merits began on May 6, 1993.  After several hours of testimony, the hearing was continued when time expired.  The parties were instructed to schedule a prehearing conference to set a date for completing the hearing.


After reviewing the hearing testimony and the issues, we questioned the relevance of that testimony.  Considering the large number of remaining witnesses, we ordered the parties to file offers of proof on the testimony of those witnesses.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.135(a) provides:


In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties.


In addition, our regulation 8 AAC 45.120(e) provides:


Technical rules relating to evidence and witnesses do not apply in board proceedings, except as provided in this chapter.  Any relevant evidence is admissible if it is the sort of evidence on which responsible persons are accustomed to rely in the conduct of serious affairs, regardless of the existence of any common law or statutory rule which might make improper the admission of such evidence over objection in civil actions.  Hearsay evidence may be used for the purpose of supplementing or explaining any direct evidence, but it is not sufficient in itself to support a finding of fact unless it would be admissible over objection in civil actions.  The rules of privilege apply to the same extent as in civil actions.  Irrelevant or unduly repetitious evidence may be excluded on those grounds.


In her claim for benefits, the employee alleges she suffered gradual traumatic stress at work which ultimately disabled her on December 7, 1989 and the ensuing few months.  In order to determine which witnesses and testimony to allow on such a claim, we find it is important to cite our law on stress injuries.  The 1988 amendments to the Alaska Workers' Compensation Act included an increased burden of proof on the claimant to prove a compensable stress claim.  AS 23.30.265(17), which describes "injury" in general and mental stress injuries specifically, states in pertinent part:


[I]njury means accidental injury or death arising out of and in the course of employment, and an occupational disease or infection which arises naturally out of the employment or which naturally or unavoidably results from an accidental injury . . .; "injury" does not include mental injury caused by mental stress unless it is established that (A) the work stress was extraordinary and unusual in comparison to pressures and tensions experienced by individuals in a comparable work environment, and (B) the work stress was the predominant cause of the mental injury; the amount of work stress shall be measured by actual events; a mental injury is not considered to arise out of and in the course of employment if it results from a disciplinary action, work evaluation, job transfer, layoff, demotion, termination or similar action, taken in good faith by the employer.


Moreover, under the 1988 amendments to the Act, the statutory presumption was eliminated for mental injuries.  AS 23.30.120(c) states:  "The presumption of compensability established in (a) of this section does not apply to a mental injury resulting from work-related stress."  Accordingly, the employee does not get the benefit of the presumption when alleging a mental stress injury, and therefore must prove all the elements of the claim by a preponderance of the evidence.


Finally, a recent case in the Alaska Supreme Court discussed the board's discretion in conducting its hearings and placing limits on hearing time.  In Childs v. Copper Valley Electric Association, __P.2d__, Opinion No. 4004; Supreme Court File No. S-5229 (Alaska September 17, 1993), the court noted that we estimated the amount of time we deemed necessary for the parties to present their cases, and we then held the parties to those time limitations.  In affirming our action, the court stated:


Although a claimant has a right to a hearing, Summers v. Korobkin Constr., 814 P.2d 1369, 1371 (Alaska 1991), the hearing need not be a full, trial-type procedure.  The Board may place reasonable time limits on testimony in order to manage its own docket.  Childs offers no case authority indicating that such limits violate due process.  Moreover, the Board examined Child's offer of proof, and found that the outcome of the hearing would not have changed, even if Childs had presented all the evidence that he wished.  Therefore, the Board's time restrictions do not amount to a due process violation.


With that case and the above statutes and regulations in mind, we will now decide which witnesses will be allowed to testify, and the amount of additional hearing time we deem necessary based on the issues on the claim.  We will begin with the employee's witnesses.


I.  The Employee's Witnesses.


The first witness on the employee's list is Bruno Kappas, Ph.D.  The offer of proof states Dr. Kappas will testify on the "physiological effects of stress," and "the emotional response to the type of stress produced by racism, harassment, unfair and inequitable treatment in the work place."  We find this testimony relevant.  However, we find the proposed testimony on "management's responsibility to establish fairness and equity" and so forth by Dr. Kappas not within a psychologist's expertise, and unnecessary  testimony for a mental stress claim.  Further, we will not allow the doctor to testify on matters over which he has insufficient foundational knowledge.


The second witness is Julia Freeman, a security person at Chugiak High School from August 1988 to December 1988.  She will be allowed to testify to the alleged threat of Cole by her alleged supervisor at the time, Chris Hooten.  We do not find any of the other proposed testimony relevant.  For example, the proposed testimony on differences in quality of work accomplished among security personnel is common in any employment setting.  However, we find no connection between the quality of the employee's work and the amount of mental stress she may or may not have suffered.


We remind the employee that a finding of mental stress injury and disability requires that the employee show she experienced work stress which was extraordinary and unusual in comparison to other security personnel "in a comparable work environment," and the work stress was the predominant cause of the mental injury.  Further, the stress must "be measured by actual events," not mere perceptions.


We find the proposed testimony of the third witness, Mary Billings, speculative and irrelevant second-hand evidence.  Her testimony on the employee's work assignments is unnecessary as the employee, other security personnel or the security supervisor can testify more accurately on work duties.  Further, the testimony on her view of "Hooten and the male administrators" is irrelevant to the employee's claim for mental stress.  Thus, Billings will not be allowed to testify.


The fourth proposed witness is Barbara Kelly, an assistant principal at Chugiak since 1984.  Unfortunately, the employee was not specific in her offer of proof regarding Kelly's testimony on the kinds of "harassment, unequal job assignments, [and] instances of standards applied differently."  In any case, we will allow Kelly's testimony insofar as it describes specific acts related to the employee and other security personnel.


We find the proposed testimony on alleged "bad faith" actions of the employer or its agent unduly vague.  We do not understand the basis for these equivocal generalizations.  Therefore, testimony on "bad faith" actions will not be allowed.


We also find irrelevant the testimony of Linda Christe, the fifth proposed witness for the employee.  Christe was to testify on the date of a Chugiak student's suicide, and the "stress caused by the suicide. . . ."  (Employee offer of proof at 4).
  The parties can stipulate to the dates of student suicides.  Again, we need testimony on how the stress of the suicide affected the employee and her job duties, and whether that stress was extraordinary and unusual in comparison to pressures and tensions experienced by other security personnel at Chugiak High School.  Therefore, Christe's testimony will not be allowed.


The next listed witness is Joan Woolsey, an attendance computer secretary at the high school for ten years, who was to testify on "[l]ots of examples of sexism/racism.  Inconsistent work loads, work quality among security.  Dishonesty and the games that are played."  (Id. at 4).  As indicated above, this is second-hand testimony.  The employee, other security personnel and the employee's superiors can testify to job duties and assignments, and "racist/sexist" tensions and pressures.


Further, testimony on work quality, game-playing and dishonesty, while perhaps significant for management and labor, has no bearing on the compensability of this stress claim.  In addition, proposed testimony that the employee knew a former student who was murdered, and that students counseled with the employee over that murder, can be elicited from the employee or by stipulation.
  The above testimony will not be allowed.


However, we will allow Woolsey to testify as to what she observed on December 7, 1989.  Moreover, Woolsey can testify to her first-hand knowledge of specific events which corroborate that the employee was subjected to extraordinary and unusual tensions and pressures in comparison to those experienced by other security personnel.  Of course, this testimony will be given limited weight unless Woolsey has proper foundational knowledge of the job duties and assignments of all security personnel.


We find the proposed testimony of the employee's seventh witness, Margo Carey, irrelevant.  Carey, the school's registrar, would testify on the stress of the suicide and murder (noted above), and her observations of "behavior of all parties."  She would also apparently provide "[e]xamples of unequal application of rules for Cole, vs. the other white security."  The offer of proof does not contain (as it should have) the specific examples necessary to determine the relevance of this proposed testimony.  We will give the employee a final opportunity to file another offer of proof specifying these examples, and we retain jurisdiction to allow this testimony.  This offer of proof must be filed within 14 days of this decision.  The employer shall be allowed five days to respond.


The next proposed testimony is that of Dee Gould, special education teacher.  We find the proposed testimony irrelevant.
  For example, testimony that Hooten "involved students in high risk sting operations, targeted against black students and special education students," is irrelevant to whether the employee was subjected to extraordinary and unusual stress in comparison to other security employees.  (Employee offer of proof at 6).  We find the testimony regarding the suicides unduly cumulative.  Finally, we find Gould's opinion on the effects of the suicides and murder on the employee irrelevant.  The employee can testify to those effects.  We emphasize that we find the most important testimony on the effects of the events on the employee is that of the employee's physicians.  Gould's testimony will not be allowed.


Likewise, the testimony of Doreen Jenkins, a media aide, is irrelevant and cumulative.  Even if any of the testimony is relevant, we would accord it very little weight, and we find it must be excluded because it is unrelated to the issue of the employee's disability, and therefore a waste of hearing time.  This testimony will not be allowed.


The employee's tenth proposed witness is Matt Nolan, a union representative and security employee at Service High School for 10 years.  We find the proposed testimony regarding Hooten's behavior and actions while at Service High School, and Nolan's opinion of Hooten, irrelevant.
  These are not the kinds of "actual events" on which we must measure mental stress.  We emphasize we need specific acts which occurred to the employee, not events which occurred to the witnesses.  We hope we have made clear that we do not find relevant the opinions witnesses have of the employee's supervisor, Hooten.


The employee also offers the testimony of Nolan to describe his representation of the employee "against harassment, racism and retaliation for filing concerns through the proper channels."  This proposed testimony would apparently include the results of a determination by the Alaska Labor Relations Agency regarding a union complaint filed by the employee.  We do not find this testimony helpful to our ultimate determination on the compensability of the employee's claim.  Although the employee may have prevailed before another state agency, we find the standard of proof for her workers' compensation claim is totally different from any finding of the Labor Relation Agency.  Therefore, we find Nolan's proposed testimony irrelevant, and it will not be allowed.


The eleventh proposed witness is Lauri King, a physical education teacher at Chugiak High School.  We find King's proposed testimony about her complaints to Principal Kuhlmann and his alleged reactions irrelevant to the employee's claim for mental stress.


Secondly, we find King's proposed testimony on general racial statements and events such as spray painting, the alleged lack of recognition given by the administration for her track team's performance, and her efforts to create positive racial relations at Chugiak High School irrelevant to the specific claim before us.
  While it may be relevant in another forum, it will not help us determine whether the employee experienced compensable, disabling mental stress from actual events at the school.  Accordingly, this testimony will not be allowed.


The twelfth proposed witness is Nancy Simeroth, a guidance counselor at Chugiak High School.  The employee's offer of proof indicates she would testify to threats made to her by Chris Hooten, who was her immediate supervisor.  The testimony would describe alleged sexual advances made on her by Hooten, and the resulting stress and fear she felt from the advances and threats.  The employee argues this testimony would provide more examples of manipulative and sexist behavior.  We find this testimony irrelevant to the employee's claim.  Even if true, these are not the kinds of actual events which would tend to show the employee experienced extraordinary and unusual stress in comparison to the tensions and pressures experienced by other security personnel.  The proposed testimony of Nancy Simeroth will not be allowed.


The employee's thirteenth proposed witness is Arshella Smith, who allegedly withdrew her children from Chugiak High School because of an "unhealthy and harmful racial atmosphere."  (Employee offer of proof at 10-11).  We do not find this claim relevant to the employee's claim for mental stress.  It has no tendency to show the employee suffered extraordinary and unusual stress.  Moreover, we already heard testimony similar to this at the May 6, 1993 hearing.  Accordingly, this testimony will no be allowed.


The employee's offer of proof indicates her fourteenth and final witness, Ezell Grayson, would provide testimony similar to that of Arshella Smith.  For the same reasons we deny the request to have this witness testify.


II.  The Employer's Proposed Witnesses.


The first proposed witness is John Alexander, former executive director of and director of contract administration for the employer.  The employer's offer of proof indicates he would testify that he investigated the employee's grievances filed through her union.  He would also testify that he concluded she "was not subject to unfair treatment," particularly regarding racism and harassment while working for the employer.  (Employer offer of proof at 3).  We find this testimony irrelevant to the employee's workers' compensation claim, and we will not allow it at the hearing.


The second witness is William Kuhlmann, former principal of Chugiak High School.  Although he would admit in his proposed testimony that he did not personally supervise the employee, he monitored the employee's job performance.  We assume he could also provide some testimony on the job duties, tensions and pressures experienced by security personnel.  We find this testimony relevant.  We will allow the testimony.


However, we find proposed testimony on his opinion, based on his observations, of whether the employee suffered work stress speculative.  Although his observations may aid in our determination, his testimony that he "has no reason to believe that Ms. Coles' breakdown . . . was due to work stress . . ." is not helpful for a mental stress finding.  (Employer offer of proof at 4).  We find medical testimony more relevant and significant for this purpose.


The third witness is Cindy Schultz, a security guard at the high school for four years, including the time of the employee's alleged injury.  We find her proposed testimony on her observations of the employee, and comparable work assignments of security personnel relevant.  However, her opinion that the employee's "breakdown" was due to the employee's tardiness, a speeding ticket and a "racist movie" will not aid in the disposition of this matter.  We find this type of opinion testimony speculative and lacking in expertise, and it will not be allowed.


Ms. Schultz's husband, Mike Schultz, is also a security guard at the school.  The employer's offer of proof indicates he will testify if Ms. Schultz is unavailable, or for rebuttal purposes.  We will allow his testimony provided it does not become unduly cumulative, and if necessary in rebuttal.


The fifth proposed witness is Steve Novelli, another security guard at the high school.  The offer of proof states Novelli will testify similarly to the Schultzes, if they are unavailable, or in rebuttal.  We will allow this testimony if not unduly cumulative.


The sixth witness is Ron Parker, who the employer states was the employee's immediate supervisor prior to and at the time of her "breakdown" in December 1989.  He will testify on the duties of security personnel and his supervision of the employee.  We will allow this testimony.


The seventh proposed witness for the employer is the employee, Lucille Cole.  We find her testimony significant for the outcome of her claim.  In particular, after reviewing her deposition, we find she needs to provide more specific testimony on the "actual events" which she alleges led to her mental stress injury.  AS 23.30.265(17).


Katie Matson and George Erickson are the employer's eighth and ninth proposed witnesses.  The employer contends they would testify in "rebuttal" on the issue of "frivolous controversion."  We have reviewed the employee's application for benefits, and the prehearing conference summaries.  The March 16, 1993 prehearing conference summary indicates the issue was raised that the employer frivolously or unfairly controverting compensation.  Further, the employer's request to have a separate hearing on that issue was denied.  Therefore, witnesses Matson and Erickson will be allowed to testify on that issue, if there is any direct testimony on it.


The final specific witness proposed by the employer is attorney-in-fact Dempster.  Dempster contends she cannot be called as a witness because she is the attorney-in-fact for the employee.  We find that is no basis for declining to testify at a legal proceeding.  The employer listed Dempster in the event any evidence introduced at hearing indicates she has first hand knowledge of issues set for hearing.  We will allow the employer to call Dempster if it can show that situation has arisen, and that her testimony would be relevant.


The employer also listed "[a]ll witnesses necessary to authenticate pertinent documents," rebuttal witnesses, experts necessary to refute expert testimony presented by the employee, and "persons subsequently identified in the course of discovery."  (Employer offer of proof at 8).  We will allow authentication and expert witnesses.  However, the parties were ordered to identify all witnesses in the offer of proof.  Therefore, we assume there are no additional authentication or expert witnesses.


We will also allow rebuttal and surrebuttal witnesses, provided the parties make the proper legal showing.  That is, there must be a showing that the party was surprised by the opponent's testimony, and the rebuttal witness is needed to explain or contradict that surprise testimony.


However, we will not allow witnesses "subsequently identified in the course of discovery."  We will allow the parties to put on a written offer of proof on those witnesses.  However, we will not allow that testimony.


III.  Prehearing Conference.


The parties shall, within seven days of this decision, contact the workers' compensation division for the purpose of scheduling a prehearing conference on a subsequent date with workers' compensation officer Paul Grossi.  At that conference, the parties shall determine the length of time needed for each remaining witness's testimony.  Based on the issues set for hearing, and the amount of time already consumed in this matter, we are limiting the remaining hearing time to approximately seven and one-half hours (8:30 a.m. to 12:30 p.m., and 1:30 p.m. to 5:00 p.m.).


So far, this matter has consumed five hours of hearing time, just on the merits.
  The employee has already taken approximately three hours for testimony of several witnesses.  We find four additional hours adequate time to present the remainder of her case, excluding closing arguments.  Moreover, we find the employer should be able to put on the testimony of its witnesses in three and one-half hours.  Assuming the parties use up all hearing time for testimony, we will order written closing arguments.


At the prehearing conference, the parties shall provide Mr. Grossi with estimates of the amount of time necessary for direct testimony.  In doing so, they must remember to allow equal time for the opponent on cross-examination of each witness.  The testimony of the parties' witnesses must fit within the time limits we have set.
  If the parties believe they cannot meet these limits, they must provide the remaining testimony by deposition or stipulation, and we order them to notify Mr. Grossi at the upcoming prehearing conference if they decide to do so.


We have not reviewed the medical testimony supporting each parties position in this matter.  As we have emphasized, we find that testimony crucial for the outcome here.  During the upcoming prehearing conference, we order the parties to discuss and determine with Mr. Grossi whether a dispute exists under AS 23.30.095(k).


When the parties have completed all the above procedures, a final hearing date shall be set.  Mr. Grossi should consult with board members Steve Hagedorn and Darrell Smith to assure their availability on the hearing date.


Finally, the parties' right to cross-examination shall be determined based on the date of the initial hearing on the merits, May 6, 1993.  In other words, a party cannot now rely on a request for cross-examination which it would not have been entitled to rely on, within the guidelines of our regulations, at the May 6, 1993 hearing.


ORDER

1.  The parties' remaining witnesses will be limited to those named in this decision.


2.  The parties shall adhere to the time limits and presentation of remaining testimony set by this decision.


3.  The parties shall set (but need not hold) a prehearing conference within seven days of this decision.  At that conference, the parties shall conduct the activities and procedures we have ordered here.


4.  The employee has fourteen days from this decision to file an amended offer of proof on proposed witness Margo Carey.  The employer then has five days to respond.  We retain jurisdiction to decide whether to allow Carey's testimony, or not.


Dated at Anchorage, Alaska this 22nd day of November, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M. R. Torgerson


M.R. Torgerson,



Designated Chairman



 /s/ S. T. Hagedorn


S.T. Hagedorn, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Lucille R. Cole, employee / applicant; v. Anchorage School District, employer (self-insured), defendant; Case No. 8931848; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 22nd day of November, 1993.



Virginia Lyman, Clerk
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    �  The offer of proof indicates Christe was a guardian of one of the students who committed suicide.


    �  Again, the parties can still stipulate to this type of testimony.  We are disappointed that the parties did not put forth more effort at obtaining stipulations on what appears to be relatively innocuous testimony.  Based on the hearing limits we impose here, we hope the parties will try once again to stipulate to as much testimony as is feasible.


    �  For example, testimony, that the employee is "one of the bravest people" known to Gould, while pleasant, is nonetheless irrelevant to a disability claim based on mental stress.  Likewise, we find Gould's personal complaints to principal Bill Kuhlmann regarding the actions of Hooten on the sting operations of no value for our purposes.  Similarly, testimony that Gould "lost" four minority students "because of racism" and her opinion that "staff members are very racist" are irrelevant.


    �  We find all these alleged events occurred before the employee knew or worked with Hooten.


    �  We sympathize with anyone who suffers from overt acts of racism, and we personally condemn such acts when they occur.  But we must remind the employee and her attorney-in-fact that this is not the proper forum for a general investigation of racism at Chugiak High School.  The employee has the burden of proof to show, by a preponderance of the evidence, that she (and not others) suffered a work-related mental stress injury and disability as a result of actual events, not a general negative school atmosphere.  Again, medical testimony will be crucial for this determination.


    �  There is no indication in the employee's offer of proof that any witness will testify to that issue.


    �  We consider "surprise" testimony any evidence which could not have been reasonably anticipated.  Since the parties here know who the witnesses are and generally what their testimony will consist of, we will be surprised if such testimony becomes necessary.


    �  After we finally decide the merits of this claim, either party has not only the right of appeal, but also the right to petition for modification under AS 23.30.130 and 8 AAC 34.150.


    �  We have held two preliminary hearings on discovery matters.


    �  If the parties believe they have been given inadequate hearing time, they may file an offer of proof regarding the testimony which they could not fit within the limits we have set.










