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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

LAWRENCE APTED,
)



)


Employee,
)


  Applicant,
)
INTERLOCUTORY



)
DECISION AND ORDER


v
)



)
AWCB Case No. 9119740

PACIFIC/GRADNEY, J.V.,
)



)
AWCB Decision No. 93-0298


Employer,
)



)
Filed with AWCB Anchorage


and
)
November 23, 1993



)

EAGLE PACIFIC INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

________________________________________)


Apted's claim for interim compensation was heard on September 30, 1993, in Anchorage, Alaska.  The employee participated by telephone and was represented by attorney Chancy Croft.  The employer and its insurer were represented by attorney Trena L. Heikes. The record closed at the conclusion of the hearing.


ISSUE

Is the employee entitled to interim compensation before we render a decision and order regarding the merits of his claim?


SUMMARY OF THE PROCEEDINGS AND EVIDENCE

At a hearing held on January 15, 1993, one of the issues before us was whether Apted was entitled to workers' compensation benefits before we actually decided his case on the merits.  On February 12, 1993, we issued a decision denying this request and stating in part, "§155(a)
 specifically provides that compensation is not due if the employer controverts the claim.  If the legislature intended to provide interim compensation, it could have easily done so."


Our decision was appealed to the superior court and on August 11, 1993, Judge Souter reversed and remanded the case back to us, instructing us to, "[R]edecide whether to grant said interim compensation. . . . On remand the Board is hereby required to exercise its wise discretion in deciding whether or not to award interim compensation to the petitioner."


In order to make this determination, it is essential to review the following evidence from the record.


1.  Apted alleges he sustain a work-related injury while working for the employer n July 1991.  He was diagnosed as having congestive heart failure on July 16, 1991.  On August 21, 1991, he filed notice of injury for hearing loss.


2.  He filed a claim on January 15, 1992 based on hearing loss and heart problems; the employer controverted both claims.


3.  In a letter dated March 6, 1992, the employee requested Dr. William Breall to review his medical records and job description of his work as a logger and determine whether or not his work in the spring and summer of 1991 was a substantial factor in his heart condition.


4.  The employer took Apted's deposition on March 9, 1992, at which time he testified his heart problems began while the employer was insured by Wausau Insurance Co. Wausau).


5.  On March 10, 1992, the employee filed an affidavit of readiness for a hearing regarding his alleged hearing loss and, thereby, swearing he had completed necessary discovery, obtained the necessary evidence and was prepared to have his claim heard.  On March 20, 1992, the employer filed an opposition to the hearing request claiming it had not had an opportunity to collect medical reports and depose their authors.  It also stated that upon receipt of this information it might be necessary to request an employer medical evaluation under AS 23.30.095(e).


6.  At a prehearing conference held on May 28, 1992, Apted amended his previous request for a hearing to include his heart condition and, thereby, again holding out he had completed necessary discovery, obtained the necessary evidence and was prepared to have his claim heard.  The employer raised the possibility that Wausau might have to be joined as a party.  The employer noted for the record that after receiving the outstanding medical reports it would make a decision whether to make Wausau a party and if it did not do that it would schedule an employer's medical evaluation.


7.  On June 1, 1992, Apted was seen and evaluated by Dr. Breall.



8.  On July 2, 1992, the employer filed a petition requesting Wausau be made a party.


9.  On July 6, 1992, the employer received a copy of Dr. Breall's report which concluded the employee's work with the employer was a substantial factor in leading to his heart condition.


10.  At a prehearing conference held on July 8, 1992, the employee objected to the employer's petition to make Wausau a party.  The employer responded that such action was necessary because Apted testified in his deposition that he had symptoms in April 1991 when the employer was insured by Wausau.  A hearing was scheduled for October 21, 1992 and the employer objected.


11.  On August 31, 1992, a prehearing was attended by the employee, employer and Wausau.  At this time both the employer and Wausau stated they wanted to schedule employers' medical evaluations.  Both defendants again objected to the hearing set for October 21, 1992, claiming further discovery was necessary.


12.  In a letter dated September 3, 1992, the employer advised Apted it had selected Dr. Scheidt in New York as its medical evaluator.  By letter dated September 9, 1992, the employee advised Apted that an examination by its physician had been scheduled for September 30, 1992 in New York City.  The employee did not attend this examination claiming the travel would be unreasonable.


13.  An emergency hearing was on September 25, 1992 to consider whether the employer should be granted a continuance to allow it to have its medical evaluation performed and whether Apted was required to attend an employer's medical evaluation.  On September 28, 1992, we denied the request for a continuance.


14.  In a letter dated October 1, 1992, the employer proposed that arrangements could be made to have the employee evaluated in Seattle by Dr. Scheidt.  Apted refused the offer on October 5, 1992.


15.  On October 9, 1992, Dr. Breall was deposed.


16. At a hearing on October 21, 1992, the first issue to be resolved was whether the employee was required the employer's medical examination in New York.  We ordered Apted to attend that evaluation.  The hearing proceeded on the merits of the employee's claim.  At the end of the day, Apted had not concluded his case in chief and the hearing had to be continued until such time as the parties and same board members could once again meet.  As of the date of this decision, the hearing has not proceeded any further.  In presenting his case, Apted indicated he planned to introduce into evidence a videotape that had been taken in anticipation of hearing.


17.  The employer set up an examination by its physician in Seattle for the latter part of October 1992.  It failed to get the employee’s airlines ticket to him in time for him to fly to Seattle for the appointment.


18.  The employee was examined by the employer's physician on November 12, 1992.  He found no causal relationship between Apted's heart condition and his work experience with the employer.  Because Dr. Scheidt disagreed with Dr. Breall, a medical dispute arose and, according to law,
 Apted had to undergo a third medical evaluation performed by a physician chosen by us.


19. On January 15, 1993, a hearing was held to determine three issues: 1) whether the employee was entitled to interim compensation; 2) whether the video referred to during the October 21, 1992 hearing was discoverable; and 3) whether a board‑ordered, independent medical evaluation (IME) was required under AS 23.30.095(k).  On February 12, 1993, we issued a decision holding interim compensation was not due, the video was discoverable, and an IME was required.
  Apted appealed our denial of interim compensation to the superior court.


20.  On March 18, 1993, a prehearing conference was held to establish the procedure for having the IME performed.  According to the prehearing conference report, the parties were given until April 9, 1993, to select three physicians for the evaluation, submit a list of questions for the physicians to answer, and provided copies of Apted's complete medical records.


21.  By letter dated April 20, 1993, Norman A. Larson, Workers' Compensation Officer, advised the parties he  had selected Dr. Sytman in Seattle, Washington, to perform the IME on May 17, 1993.  He also wrote an eight‑page letter to Dr. Sytman setting forth the basic facts of the case, medical records
 and a list of 36 questions submitted by counsel.


22.  In a letter to Larson dated April 30, 1993, the employee said he wanted to appeal his selection of Dr. Sytman for the IME and asked for a copy of our decision designating him as the person to do the selecting.  In a memorandum to hearing officer, Russell E. Mulder, dated May 13, 1993, Larson asked us to review his efforts and ratify his selection, if appropriate.  By letter dated May 14, 1993, we responded to Larson's memorandum.  After reviewing correspondence between Larson, Croft, and Heikes
 and his efforts in arranging the IME, we ratified his selection.


23. Dr. Sytman evaluated the employee and issued his report on May 17, 1993.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

At the hearing, the employee argued that he was entitled to interim compensation because the employer's efforts in obtaining its medical evaluation caused an unreasonable delay which, in turn, severely prejudiced him.  Apted also asserted that we shared the blame because we did not act quickly enough in finding and expediting our physician to carry out an independent medical evaluation in a timely manner.  He noted he filed his claim in January 1992, and was not evaluated by a physician of the employer's choice until November 1992.
  He suggests the employer should have taken such action in either April or May 1992.  Further, Apted stated that because of travel problems and miscommunications, he was not evaluated by the employer's physician until sometime in early November 1992.


Next, he claimed that because we were dilatory in selecting our medical evaluator under AS 23.30.095(k) and not controlling his actions to make sure his evaluation was timely, he did not received the IME report until June 1993. Apted argued that his case offers a good example of how insurance companies can drag out the proceedings in a case and, in essence, starve out an employee who does not have the funds to survive.  He said we should "level the playing field" so the insurance companies do not have such a substantial advantage.  Based on these arguments, the employee claims interim compensation from sometime in July 1992, when the employer requested its evaluation, to the present and continuing.


The employer at the hearing raised two defenses.  First, it argued the employee was barred from litigating his claim for interim compensation based on the doctrine of collateral estoppel.  Second, the employer contends that if we award interim compensation we will be violating the equal protection clauses of both the state's and the United State's Constitutions.
  It also argued that the facts do not support the allegation that it caused an unreasonable delay causing severe prejudice to the employee.  The employer stated it did not know Apted had any medical evidence to support his claim for work‑related heart problems until it received Dr. Breall's report on July 6, 1992.  At that point, it is asserted, it had not even received all the employee’s extensive medical records.  The employer argues it made the appropriate arrangements and requested the employee to undergo the evaluation in question in the summer of 1992, but he refused to comply.


Based on Judge Souter's determination that we have the “lawful authority" to award interim compensation under the proper circumstances, we proceed with the question of whether it is justified under the facts of this case.  The judge did not set forth a test or standard by which we are to make this determination.  However, the parties have consistently argued that employer's actions were either "unreasonable” or “reasonable.”  We agree that agree that "reasonableness" is the proper test and we tailor our analysis to it.


First, we note that by law, an employee is afforded a presumption at the outset.  AS 23.30.120(a) provides, "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


In Burgess Construction Co. v. Smallwood,
 the court held the employee must establish link to raise a presumption. Once the presumption attaches, the  burden of production shifts to the employer, Veco, Inc. v. Wolfer.
  To overcome the presumption, the employer must present substantial evidence that it acted in a reasonable manner in having the employee evaluated by a physician of its choice.  The court "has consistently defined 'substantial evidence' as such relevant evidence as a reasonable mind might accept as adequate to support a conclusion." Id; Miller v. ITT Arctic Services
. "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Wolfer, at 869.


If the employer produces substantial evidence, the presumption drops out, and the employee must prove all elements of his claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [trier of fact] that the asserted facts are probably true." Saxton v.Harris.


The first question that must be answered is whether the employee raised the presumption the employer acted unreasonably in having its medical evaluation performed.  We find that he did.  The record reflects that Apted filed a claim in January 1992, requesting benefits for a hearing loss and a heart problem.  On May 28, 1992, the employee amended his request for a hearing to include both the issues of hearing loss and heart problem.


The second question is whether the employer has come forward with substantial evidence to overcome the presumption.  We find it has.  While Apted contends that a request for a medical evaluation should have been made in April or May of 1992, the record shows the employer was not made aware the employee had been evaluated by his physician until July 6, 1992, when it received Dr. Breall's report.  It is interesting to note that on May 28, 1992, when the employee amended his request for a hearing to include the heart condition issue, thereby holding out he had completed discovery, Dr. Breall had not even seen or evaluated the employee.  This did not occur until June 1, 1992.  Based on this evidence, we find it did not act unreasonably in April, May, June, and six days in July in not requesting its own medical evaluation.


The next question is whether the employer acted unreasonably after July 6, 1992.  The employer asserts that with new information from Dr. Breall, it had to obtain medical releases from the employee and request medical records from physicians, hospitals, and clinics.  We know from our experience, compiling such information is a time consuming endeavor.  Next after the employer ascertained that Wausau, a prior insurer, might be liable for this claim, it petitioned, on July 2, 1992, to have that insurer made a party under the provisions of 8 AAC 45.040(f).  On July 8, 1992, Apted objected to the employer's request.


Notwithstanding the employee's objection, Wausau was made a party defendant.  Our staff scheduled a hearing for October 21, 1992 and the employer objected.  In August, both Wausau and the employer advised the employee they wanted to schedule medical evaluations.  The record further reflects that on September 3, 1993, the employer wrote Apted telling him it had selected a physician in New York to evaluate him
.  It made arrangements which were communicated to the employee and he refused to attend saying it was an "unreasonable" request.  Had Apted complied with the employer's request, the delay he claims would have been negated.  Instead, a hearing had to be held to decided the question.  In a decision issued on October 21, 1992, we directed Apted to attend the evaluation.  In addition, from our own knowledge and experience in adjudicating claims, we are well aware of the complexity and need for a thorough investigation of the medical records when causality of a heart condition is at issue.  The result of such an investigation would have to be completed before the employer could request a medical evaluation.  Based on these facts, we find the employer did nothing unreasonable between July 6, 1992 and September 28, 1992.  It went about its business of compiling medical documents, bringing in another insurer which it had the right to do, and requesting the employee to be evaluated by a physician of its choice as allowed by AS 23.30.095(e), a decision affirmed by us.


The next time period in question is between October 21 and November 12, 1992, when the employee was examined and evaluated by the employer's physician.  It is undisputed that some time in October the employer set up an examination.  The record reflects that Apted could not attend this examination because airline tickets were late in getting to him.  We agree with the employee that this caused a delay.  However, we do not find it brought about an "unreasonable" delay.  In only a matter of a few weeks, the examination in question was performed and an evaluation rendered.  Accordingly, we find the employer did not act unreasonably during this period.


Having determined the employer has come forward with substantial evidence to overcome the presumption, we must decide whether the employee has proven all elements of his claim by a preponderance of the evidence.  After weighing the evidence which raised the presumption against the evidence  which we found to over come the presumption, we find Apted has not carried his burden of proof in this regard.  In other words, the employee has not induced a belief in our minds that the asserted facts (employer unreasonably delayed in having its medical evaluation performed) are true.


The reason we do not consider the employer's actions after its physician issued his report on November 12, 1992, is because once the employer's physician reported that, in his opinion, Apted's heart condition was not work‑related, the employer no longer had control of the case.  AS 23.30.095(k) provides in part:


In the event of a medical dispute regarding determinations of causation, . . . between the employee's attending physician and the employer's independent medical evaluation, a second independent medical evaluation shall be conducted by a physician or physicians selected by the board from a list established and maintained by the board.    (Emphasis added).


Because a dispute existed between the employee's physicians Dr. Breall and the employer's independent medical evaluator, the question of causation had to be, by statute, addressed by a physician of our choice.


Regarding Apted's dissatisfaction with our seeing to it that the IME report was not issued until May 17, 1993, a few comments are necessary to clarify the record.  First, we do not, as noted in the quoted language above, have any discretion with regard to having or not having an IME evaluation performed.  This requirement has been mandated by the legislature.  Next, we know from experience in dealing with these cases, that the processing of finding a physician to do an evaluation is difficult and time consuming.  This is supported by the fact after we held, on February 12, 1993, an IME was necessary, a prehearing conference could not be held to establish the procedures to be used in having a IME performed until March 18, 1993.  Without objection from the employee, April 9, 1993 was the date set for the parties to submit physician preferences and questions to be answered by the IME physician.  When these actions were taken, Larson, on April 20, 1993, sent the information to the physician selected to perform the IME.  As noted previously, the IME physician issued his report on May 17, 1993.  We acknowledge the fact the IME physician did not timely issue his report.
  However, the legislature did not provide a remedy for such a breach.  Finally, it is also obvious that, as a practical matter, we have no control over a physician's actions or inactions.  Based on this discussion, we cannot see what we or the division could have done to expedite matters in this case.


ORDER

The employee's claim for interim benefits is denied and dismissed.


Dated at Anchorage, Alaska this day of 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder


Russell E. Mulder,



Designated Chairman



 /s/ S. T. Hagedorn


S.T. Hagedorn, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Lawrence Apted, employee / applicant; v. Pacific/Gradney, J.V., employer; and Eagle Pacific Insurance Co., insurer / defendants; Case No.9119740; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 23rd day of November, 1993.



Charles Davis, Clerk
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    �This statute provides, "Compensation under this chapter shall be paid periodically, promptly, and directly to the person entitled to it, without an award, except where liability to pay compensation is controverted by the employer."


    �Apted v. Pacific/Gradney, J.V., AWCB No. 93�0035, at 5 (February 12, 1993).


    �Apted v. Pacific Gradney, J.V., 3AN�93�1619 CI at 3 (Alaska Super. Ct. August 11, 1993).





    �A prehearing conference report dated August 31, 1992, reflects the employee said he had no medical restrictions placed upon traveling.





    �AS 23.30.095(k).


    �Lawrence Apted v. Pacific/Gradney, J.V., AWCB No. 93�0035 (February 12, 1993).


    �Consisting of 377 pages of medical reports and related documents which went back as far as 1961.


    �Letters between Croft and Larson (April 23, 1993); Heikes and Larson (April 26, 1993); Larson and Croft (April 28, 1993); Croft and Larson (April 30, 1993); Heikes and Larson (May 3, 1993); and Larson and Croft (May 7, 1993).


    �We cannot tell from the record when the parties actually received this report.


    �AS 23.30.095(e) gives the employer the right to have an employee examined and evaluation by physician of its choice.


    �We do not address these two Issues because they were addressed by Judge Souter on appeal.  If the employer was not pleased with his rulings, its only remedy was to appeal to supreme court.


    �623 P.2d 313, 316 (Alaska 1981).


    �693 P.2d 865, 870 (Alaska 1985).


    �577 P.2d 1044, 1046 (Alaska 1978)


    �395 P.2d 71, 72 (Alaska 1964)


    �AS 23.30.095(e) provides in part:


	The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon of the employer's choice . . . .


    �Since we have concluded the employer did not act unreasonably in having its medical evaluation done, we need not address the question of whether Apted was prejudiced by the employer's actions.


    �AS 23.30.095(k) provides in part, "The report of the independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded."







