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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

WILLIAM R. SMILEY,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9023917



)

PHOENIX LOGGING CO.
)
AWCB Decision No. 93-0301



)


Employer,
)
Filed with AWCB Juneau 



)
November 23, 1993


and
)



)

ALASKA TIMBER INSURANCE EXCHANGE,
)



)


Insurer,
)


  Defendants.
)

________________________________________)


We met in Juneau, Alaska on 4 November 1993 to resolve a dispute about the release of medical records.  Employee, who did not participate in the hearing, is represented by attorney Michael J. Jensen.  Defendants are represented by attorney James R. Webb.  We closed the record and concluded our deliberations on 4 November 1993.


Employee is a 53‑year‑old diesel mechanics and Canadian citizen.  He reported injuring his neck on 4 September 1990 when the fuel truck he was driving hit a hole in the road which caused him to hit his head on the ceiling of the truck's cab.  Employee continued to work until 14 September 1990 but has not worked since.  On 15 March 1993 Employee filed an Amended Application for Adjustment of Claim seeking disability compensation for his cervical spine, right arm and shoulder.


Employee was deposed on 15 September 1993.  He was unable to remember many details of his life.  He testified "I am confused, because I've been hit in the head, and I have a hard time remembering which year is which.  They’re all the same to me." (Employee dep. at 26.)


He testified he moved to Pocatello, Idaho from Canada somewhere around 1987. (Id. at 18.)  Employee also testified he had been involved in two automobile accidents in which his car had been struck from the rear.  He was unable to recall the year of the first accident,
 where he saw a physician, or what injuries he sustained, but testified he was working in British Columbia at the time. (Id. at 32‑34.)  He testified he was involved in a second rear‑end collision in Yakima, Washington in July 1990, but was unable to remember if he suffered any injury. (Id. at 34‑35.)


On 25 September 1993 Employee executed a medical release form which had been drafted by Defendants, but Employee added the following provision: "Medical records can not be back more than ten Years." (Hearing Exhibit No. 1, page 2, emphasis in original.)  At hearing, Mr. Jensen asserted Defendants are not entitled to medical records which are more than 10 years old.


Defendants assert they are entitled to any information which may be relevant to Employee's neck injury claim.


FINDINGS OF FACT AND CONCLUSIONS OF LAW


AS 23.30.107 provides:  "Upon request, an employee shall provide written authority to the employer, carrier, rehabilitation provider, or rehabilitation administrator to obtain medical or rehabilitation information relative to the employee's injury."


At hearing, Employee relied on Tschantz v. Anchorage School District, AWCB D&O No. 90‑0244 (5 October 1990) in support of his argument that Employee should not be required to release records which are more than ten years old.  In Tschantz the employee had sustained back and neck injuries in 1989, had previous injuries in 1979 and 1985, and had already consented to unlimited disclosure of records relating solely to medical treatment of her back and neck.  The issue in that case was Employee's refusal to sign a general, unrestricted release of any and all medical records relating to any treatment rendered at any time.  We ordered the employee to release mental health records dating back about ten years before the injury.


The case now before us is distinguishable from Tschantz.  In that case, the parties not only knew the dates of employee's previous back injuries, but the employee had already agreed to release all medical records relating to her spine injury.


In Tschantz we stated:


The employee's claims in this instance are based on back and neck injuries allegedly suffered in 1989.  It is undisputed she had previous back injuries in 1979 and 1985 and back surgery in 1981. The employee has already consented to unlimited disclosure of records relating solely to medical treatment of her back particular injuries currently in issue, we agree the release authorizing disclosure of such records must allow disclosure without regard to the date the treatments were provided.

(Id. at 2.)


We find, in accord with Tschantz that, under the authority of AS 23.30.107, Employee must execute a release of information form which will allow Defendants to obtain medical records concerning medical care and treatment Employee has received for his spine, without regard to the date the care or treatment was provided.  Defendants should prepare a new release of information form which so provides, and serve it on Employee and Mr. Jensen.


Employee should sign the form and return it to Mr. Webb within 10 days after it is served.  If Employee fails to execute the form within the time limit prescribed, Defendants may suspend Employee's benefits, in accord with 8 AAC 45.095(c), until the form is signed.


The scope of this decision is limited to the release of medical records related to diagnosis and treatment of Employee’s spine.  The medical release Employee signed on 25 September 1993 already authorizes Defendants to obtain any records generated within the last ten years.  If subsequent events lead Defendants to believe they require additional medical records which are more than ten years old, and if Employee refuses to release those records, we may consider that issue at a later date.  Mr. Jensen is an experienced and capable attorney who is well aware of the type of information needed by insurers to investigate and litigate workers’ compensation claims.  Employee and his attorney should cooperate in making available to Mr. Webb "medical and rehabilitation information relative to the employee's injury." AS 23.30.107.


ORDER


1. Defendants shall prepare and serve, and Employee shall sign, a medical release form authorizing disclosure of medical records related to care and treatment related to employee's spine, without regard to the date the records were generated.


2. Employee shall execute the form within 10 days after Defendants serve it.  Defendants shall suspend Employee's workers' compensation benefits if Employee fails to execute the form in a timely manner.


Dated at Juneau, Alaska this 23rd day of November, 1993



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Lawson N. Lair


Lawson N. Lair,



Designated Chairman



 /s/ Nancy J. Ridgley


Nancy J. Ridgley, member



 /s/ Twyla G. Barnes


Twyla G. Barnes, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue it not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of William Smiley, employee / applicant; v. Phoenix Logging Co., employer; and Alaska Timber Insurance Exchange, insurer / defendants; Case No. 9023917; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 23rd day of November, 1993.



Bruce Dalrymple
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    �In response to our question at hearing, Mr. Jensen stated Employee believes this injury occurred in 1982.







