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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

STEPHEN DECKER,
)



)


Employee,
)


  Respondent,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9120155



)

PRICE/NORTHLAND J.V.,
)
AWCB Decision No. 93-0304



)


Employer,
)
Filed with AWCB Anchorage



)
November 24, 1993


and
)



)

NATIONAL UNION FIRE INSURANCE,
)



)


Insurer,
)


  Petitioners.
)

________________________________________)


We heard this appeal of the decision of the Reemployment Benefits Administrator and petition for social security benefits offset on October 1, 1993 in Anchorage, Alaska.  The employee was not present but attended the hearing telephonically from Ontario, Oregon.  He was represented at hearing by attorney Joseph Kalamarides.  The employer and its insurer were represented by attorney Patricia Zobel.  We closed the record when the hearing concluded.


ISSUES

1. Whether to grant the employer's petition for a social security benefits offset, including repayment of an overpayment in excess of 20 percent.


2. Whether to allow the employer to recalculate the social security offset in the event the employee's children become eligible for social security benefits.


3. Whether to affirm the June 22, 1993 decision of the Reemployment Benefits Administrator who approved the reemployment plan of the appointed rehabilitation specialist.


4. Whether to award attorney's fees.


CASE SUMMARY

It is undisputed the employee sustained leg, shoulder and eye injuries on August 26, 1991 while working for the employer on Alaska's North Slope.  He started working as an operating engineer for the employer on August 21, 1991.  After his injury, the employer started paying temporary total disability (TTD) benefits.


The Reemployment Benefits Administrator (RBA) eventually found him eligible for reemployment benefits.  An eligibility evaluation submitted by rehabilitation specialist Penny Leland on April 6, 1992 indicates the employee obtained a bachelor of science degree in sociology and a master's degree in criminal justice in 1971 and 1973, respectively.  Leland found the employee had management, clerical and computer skills, and she calculated the employee's remunerative employment wage at $7.47 per hour. (Report at 8).


Rehabilitation specialist Jill Sullivan was selected to devise a reemployment plan.  Based on a Washington gross hourly wage of $4.25, the employee's physical limitations and work history, Sullivan submitted a plan to retrain the employee as a receptionist. (Reemployment benefits plan filed April 22, 1993).


After receiving and reviewing Sullivan's plan, the RBA approved the plan.  He explained that the employee's "gross hourly wages at the time of injury" under AS 23.30.041 was properly set at $4.25 per hour, despite the undisputed fact the employee earned $17.10 per hour at the time of his injury.  One principal basis for the lower rate was the RBA's conclusion that the employee earned room and board on the job at the time of injury.
  As a result, the RBA computed gross hourly wages under 8 AAC 45.490(3).  (RBA May 11, 1993 letter to Employee). 


The employee did not sign the plan, and he disputed it in its entirety.  In addition, he asserted he was still a resident of Alaska and was only in Washington for medical treatment.  As such, there should have been no adjustment to a Washington gross hourly wage.  (Kalamarides May 24, 1993 letter to RBA).


The employee testified his treating physician is still Peter Van Patten, M.D., a Seattle doctor.  At the hearing, he testified he was residing at Ontario, Oregon to care for his children, but he still considered himself an Alaska resident.


On May 20, 1993 Dr. Van Patten approved, with modifications, the job analysis for a full‑time receptionist .
  He estimated the employee would be released to that position in six to twelve weeks.


The employee testified he wanted to train to be a financial planner.  He asserted his personality doesn’t fit the job Sullivan chose, explaining that "sitting at a desk" is the wrong prescription for him.  He also testified he is having vision problems as a result of his injury.  He indicated these problems would affect his ability to be a receptionist, and he requested a remand to the RBA to consider this aspect of his condition.


Regarding Social Security Benefits, the employee testified he originally received $710.00 per month, before any cost‑of‑living adjustments.  He acknowledged his children began receiving Social Security benefits in the spring or summer of 1993.  However, he testified he does not declare them as dependents.  As such, he argued there should be no offset.


Jill Sullivan testified she calculated the employee's Alaska gross hourly wage as $5.05, based on gross weekly earnings determined under AS 23.30.220 ($337.36, as determined by a board panel) divided by 40, and multiplied times 60 percent.
  In like fashion, she calculated his Washington gross hourly wage at $4.25 per hour after adjusting for that state's average weekly wage.  AS 23.30.041(p)(7).


Through research, she found the average hourly wage for receptionists in Washington was $4.25 to $6.90 per hour, and $8.10 per hour in Alaska.  She indicated she selected the receptionist position in significant part because of the wage limitations established under As 23.30.041 and 8 AAC 45.490(3).
  If not for those limitations, she may have recommended a plan to retrain the employee as a paralegal.


She testified an employee's interests and motivation are important factors for successful completion of a plan.  However, she stated she did not recommend the financial planner position because, in addition to its unacceptability from a remunerative employment standpoint, it was "more of a self-employment kind of thing."  She also testified the employee never mentioned having any visual problems which may affect his abilities.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.  Social Security Offset.


As 23.30.225(a) provides:  "When periodic retirement or survivors' benefits are payable under 42 U.S. 401‑433 (Title II, Social Security Act), the weekly compensation provided for in this chapter shall be reduced by an amount equal as nearly as practicable to one‑half of the federal periodic benefits for a given week."


AS 23.30.225(b) states:


When it is determined that, in accordance with 42 U.S.C. 401‑433, periodic disability benefits are payable to an employee or the employee's dependents for an injury for which a claim has been filed under this chapter, weekly disability benefits payable under this chapter shall be offset by an amount by which the sum of (1) weekly benefits to which the employee is entitled under 42 U.S.C. 401‑433, and (2) weekly disability benefits to which the employee would otherwise be entitled under this chapter, exceeds 80 per cent [sic] of the employee's average weekly wages at the time of injury.


The employee acknowledges he receives Social Security benefits.  We find no dispute regarding the amount of the social security offset proposed by the employer.  We find the employee was being paid $204.70 in weekly temporary total disability benefits, and the overpayment resulting from the receipt of his social security benefits was $89.25 weekly.
  We find no dispute that the resulting temporary total disability compensation rate, after considering the offset, should be $115.45. We grant the employer's petition for an offset.


The employer calculates the employee's overpayment of benefits, as a result of his retroactive receipt of social security benefits, as $7,764.75.
  The employer requests that it be allowed to withhold 50 percent of future installments as reimbursement of the overpayment.  It asserted that at a 50 percent rate, it could recover its overpayment within two and one‑half years, as opposed to 6.5 years at the statutory 20 percent rate.


The employee acknowledges a repayment is appropriate.  However, he contends a repayment of benefits at more than 20 percent of each unpaid installment is unsuitable in this case.  He argues the employer has not presented any evidence that he is "stable, or will be stable in the remote future."


The employer asserts that the employee is expected to reach medical stability and complete the proposed reemployment plan during the next year.  Should these conditions occur, the employer argues its ability to recover the overpayment is uncertain since an award of permanent partial impairment benefits is indefinite.  The employer contends its position is supported by the Alaska Supreme Court's decision in Green v. Kake Tribal Corp., 816 P.2d 1363 (Alaska 1991).


Repayment of overpayment of benefits is authorized under AS 23.30.155(j), which states:


If an employer has made advance payments or overpayment of compensation, the employer is entitled to be reimbursed by withholding up to 20 percent out of each unpaid installment or installments of compensation due.  More than 20 percent of unpaid installments of compensation due may be withheld from an employee only on approval of the board.


We agree with the proposed repayment of the employer.  We find a 50 percent recovery reasonable in this case.  The employee has already received the benefit of the overpayment monies to which he was not entitled.  Green, 816 P.2d at 1366.  The employer's request for recovery at the 50 percent rate is granted.


The employee indicated the Social Security Administration (SSA) is taking an offset at the present time.  As we have done in previous decisions, we order the employer to delay implementation of the offset for sixty days from the date of this decision so the employee can inform the SSA of our offset. See e.g., Ross v. Ketchikan Pulp Co., AWCB No. 91‑0025 (January 31, 1991).  The delay will allow the SSA time to discontinue their offset and reimburse the employee for the funds withheld under the Social Security Act.


II.  Recalculation of Offset for Dependent Benefits.


The employer requests that it also be granted an offset for the Social Security benefits which the employee testified they now receive.  The employer argues that such an offset is clearly allowed by AS 23.30.225(b), and the court in Green held an offset for dependents appropriate.


The employee argues an offset for the children is improper because he does not have custody of them or claim them as dependents for tax purposes.  Since this is so, he contends they should not be considered dependents for purposes of an offset under AS 23.30.225(b).


We will postpone a decision until the parties provide documentation from the Social Security Administration that the children are receiving the Social Security benefits "for an injury for which a claim has been filed under this chapter."  AS 23‑30.225(b).  We order the parties to provide this documentation within 45 days of this decision.  Along with this documentation, we want the parties to provide information on whether the Social Security Administration considers the employee's children dependents for purposes of paying them benefits under 42 U.S.C. 401‑433.  We retain jurisdiction to decide this issue.  We will close the hearing record after the parties provide the above evidence.


III.  Review of Reemployment Decision.


We will next review the appeal of the Reemployment Benefits Administrator's decision to approve the reemployment plan.  The Alaska Supreme Court has held that the presumption applies to claims for reemployment benefits under AS 23.30.041.  Kirby v. Alaska Treatment Center, 821 P.2d 127, 129 (Alaska 1991).  Here, there is no dispute the employee is eligible for reemployment benefits.  The specific dispute here is whether the RBA abused his discretion in approving the proposed plan.  Therefore, we will apply the abuse of discretion standard.


Abuse of discretion occurs if the Reemployment Benefits Administrator issues a decision "which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive." (footnote omitted). Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979).  To make such a finding, a reviewing court (the workers' compensation board, in this instance) must be "left with the definite and firm conviction on the whole record that the trial judge has made a mistake."  Brown v. State, 563 P.2d 275, 279 (Alaska 1977).  An agency failure to properly apply the controlling law may also be considered an abuse of discretion. Manthey v. Collier, 367 P.2d 884, 889 (Alaska 1962) ; Black's Law Dictionary 25 (4th ed. 1968).


AS 23.30.041(j) discusses procedures for reemployment plans:


(j) The employee, rehabilitation specialist, and the employer shall sign the reemployment benefits plan.  If the employer and employee fail to agree on a reemployment plan, either party may submit a reemployment plan for approval to the administrator; the administrator shall approve or deny a plan within 14 days after the plan is submitted, [sic] within 10 days of the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110; the board shall uphold the decision of the administrator unless evidence is submitted supporting an allegation of abuse of discretion on the part of the administrator.


AS 23.30.041(i) requires that reemployment benefits be selected in a manner that ensures remunerative employability in the shortest possible time.  AS 23.30.041(p)(7) defines remunerative employability:


"[R]emunerative employability" means having the skills that allow a worker to be compensated with wages or other earnings equivalent to at least 60 percent of the worker's gross hourly wages at the time of injury; if the employment is outside the state, the stated 60 percent shall be adjusted to account for the difference between the applicable state average weekly wage and the Alaska average weekly wage.


Our regulation 8 AAC 45.490(3) describes how to calculate "gross hourly wages" under AS 23.30.041 when the employee receives room and board: "If at the time of injury the employee received bonuses, commissions, gratuities, or room and board during the course of employment, gross hourly wages are computed by dividing the gross weekly earnings, as determined under AS 23.30.220, by 40."  The employee argues that "gross hourly wages" in 8 AAC 45.490(3) "has nothing to do with" the gross weekly wage in AS 23.30.220.  He asserts that 8 AAC 45.490(3) was meant to be applied only to cases in which an employee's hourly wage would be increased by the amount of room and board, but not decreased as it was here.  He contends that as applied here, the RBA is using the gross hourly wage provision to "destroy rehabilitation benefits."


We do not find an abuse of discretion by the Reemployment Benefits Administrator (RBA) in this case.  In his application of 8 AAC 45.490(3) to this case, the RBA construed that regulation literally.  In Gallagher v. Cimmaron Holdings, AWCB No. 92‑0241 (September 30, 1992) at 5‑6, we discussed the RBA's decision to construe this regulation literally and the reemployment regulations generally: "We believe we should generally defer to the RBA's expertise in construing the regulations adopted by the board to implement the reemployment benefits program which he administers."


We do not find any explicit or implicit indication that 8 AAC 45.490(3) is applicable only when it benefits the employee.  On the contrary, we find the regulation applies regardless of its effect on either party.  As we did in Gallagher, we defer to the RBA's literal interpretation of the regulation.  Unfortunately for the employee, that interpretation could be viewed as having a negative effect on his reemployment plan.  Nonetheless, we find no exception to its applicability.


Regarding the employee's assertion that vision problems may affect his ability to perform the tasks of receptionist, we find no medical evidence to support his claim.  In any case, the RBA was not presented with that information at the time he reviewed the plan.  The employee should present this information to the RBA.


In summary, we find no abuse of discretion regarding the RBA's approval of the plan.  The RBA's decision is therefore affirmed.


IV. Attorney's Fees.


The employee requested attorney's fees.  However, there was no award of benefits, and the prosecution of the claim was unsuccessful.  AS 23.30.145. Therefore, the claim for attorney's fees is denied and dismissed.


ORDER

1. The employer's request for a social security benefits offset based on the employee's receipt of those benefits is granted.


2. Under AS 23.30.155(j), the employer may withhold up to 50 percent of unpaid installments of compensation until the employee's overpayment is recovered.


3. The employer's petition to get an order for an offset based on the Social Security benefits payable to the employee's children is postponed.  The parties shall provide the documentation ordered in this decision.  We retain jurisdiction to decide this issue.


4. The June 22, 1993 decision of the Reemployment Benefits Administrator is affirmed.


5. The employee's request for attorney's fees and costs is denied and dismissed.


Dated at Anchorage, Alaska this 24th day of November, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M. R. Torgerson


M.R. Torgerson,



Designated Chairman



 /s/ Patricia Vollendorf


Patricia Vollendorf, Member



 /s/ Marc D. Stemp


Marc D. Stemp, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Stephen Decker, employee / applicant; v. Price/Northland J.V., employer; and National Union Fire Insurance Co., insurer / petitioners; Case No. 9120155; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 24th day of November 1993.



Virginia Lyman, Clerk
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    �At the time of the plan, the employee resided in Washington.  Sullivan's report indicates the employee's Alaska "remunerative wage" was $5.05 per hour.  That wage was adjusted for the lower Washington cost�of�living.


    �The employee stipulated at hearing that he received room and board at the time of hearing.  We accept the stipulation, and we find no dispute exists as to the RBA's conclusion.





    �The RBA cited the pertinent regulation as 8 AAC 45.440(3), but he clearly meant to cite 8 AAC 45.490(3).


    �The job description was reproduced from the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles."


    �This calculation was made as required by 8 AAC 45.490(3). Another board panel calculated the employee's gross weekly earnings as $337.36, and his compensation rate at $216.38. Decker v. Price/Northland J.V., AWCB No. 92�0224.  That decision was appealed.  The panel noted the employee's wife had custody of his children.


    �She admitted those limitations are minimum standards and not maximums.


    �The temporary disability compensation rate has been adjusted for the employee's out�of�state residency.


    �This amount is calculated as of October 2, 1993


    �In his closing argument, the employee's attorney wondered aloud about how far the rehabilitation program could go and still be viable.  While this may be a valid question in a legislative setting or perhaps as a starting point for amendment of board regulations, we find it unnecessary to respond at this time.


    �Reemployment benefits must be selected in a manner which "ensures remunerative employability in the shortest possible time." AS 23.30.041(i).  Unfortunately, in our experience employees often become frustrated because their reemployment preference is not the quickest or cheapest solution.







