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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

RICHARD BOUSE,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 
8801845



)

9033527

COVILLE INC.
)



)
AWCB Decision No.  93-0308


Employer,
)



)
Filed with AWCB Fairbanks


and
)
November 30, 1993



)

PROVIDENCE WASHINGTON INC. CO.,
)



)


Insurer,
)



)


and
)



)

FIREMAN'S FUND INS. CO.
)



)


Insurer,
)


  Defendants.
)

________________________________________)


This claim was heard in a two‑day hearing at Fairbanks, Alaska August 24‑25, 1993.  The employee was represented by attorney Michael Jensen.  Attorneys Marilyn Kamm and Chris Zimmerman represented the employer and first insurer Providence Washington.  Attorney Trena Heikes represented the employer and second insurer Fireman's Fund.  We held the record open to receive an additional deposition, an IME report and final briefs, and deemed the record closed an November 2, 1993 when we next met after the time has passed for filing all relevant documents.


It is undisputed the employee was first injured while working for the employer on January 6, 1988.  He fell 10 to 12 feet off a fuel tanker truck, landing on his hands and knees.  At the time, Providence Washington was the insurer.


The employee testified that he felt a very high level of pain in his knees.  He first sought treatment from orthopedist George Vrablik, M.D., on February 10, 1988.  After undergoing a period of medical treatment and two surgeries on each knee, the employee settled his claim by a Compromise and Release (C&R) approved on January 30, 1990.  The C&R released all compensation benefits for this injury except future medical benefits.  The employee continued to have occasional knee problems but returned to work for the employer as an office manager in 1990.


The employee testified that he aggravated his knee condition in December 1990 when he slipped and fell on ice while at work.  The employee filed a notice of injury with the employer on February 8, 1991.  Fireman's Fund, the employer's new insurer, accepted the claim and paid the employee TTD benefits from February 1, 1991 through April 24, 1992.  The threshold issue we must decide is which insurer remains responsible for the employee's current disability.


SUMMARY OF MEDICAL RECORD

After the original injury and treatment by Dr. Vrablik, the employee underwent a right knee arthrogram. (Vrablik February 15, 1988 report).  The testing demonstrated calcification in the menisci and a tear of the posterior horn of the medial meniscus.  A left knee x‑ray of that same date showed calcification in the menisci. 


On February 23, 1988, the employee underwent a left knee

arthrogram.  The test demonstrated the possibility of a meniscal cyst in the medial posterior aspect of the medial meniscus.


On February 24, 1988, Dr. Vrablik performed a partial right knee arthroscopic medial meniscectomy.  The portion resected was the posterior horn.


On April 6, 1988, Dr. Vrablik performed a left knee arthroscopy, chondroplasty, and partial medial meniscectomy.  At this point, Dr. Vrablik identified a small medial meniscus tear of the posterior horn.  He also found chondromalacia of the lateral tibial plateau and whitish deposits on the cartilage.  In an April 22, 1988 office note, Dr. Vrablik reported the employee was not doing well, had swelling of the knees every night.


On May 5, 1989, the employee underwent an additional arthroscopy of the right knee by Michigan rheumatologist Robert Ike, M.D.  On May 15, 1989, Dr. Ike reported that during the surgery, he had found medial and lateral synovial plica which he resected, a degenerative tear of the posterior third of the medial meniscus which he resected, and softening of the articular cartilage of the lateral tibial plateau.


On August 18, 1989, Dr. Ike performed a left knee arthroscopy and partial medial meniscectomy, limited synovectomy and multiple synovial biopsies.  His findings included a complex tear of the posterior third of the medial meniscus, lateral plica or synovitis, softening of the medial and lateral tibial plateau, and a grade 3 ulcer of the adjacent femoral condyle.


On November 7, 1989, Vrablik rated the employee with a 10 percent range‑of‑motion impairment and 10 percent impairment secondary to meniscectomy of each knee, for a total of 20 percent each knee.


Thereafter, the employee was released to return to work.  On May 7, 1990, Dr. Vrablik reported the employee was doing well, climbing up on front‑end loaders.


On May 10, 1990, Dr. Vrablik discontinued the Voltaren medication.  The reason for this was a blood test which revealed increased liver enzyme SGPT.


On July 26, 1990, Dr. Vrablik reported the employee experienced burning of the knees, swelling of the knees which he concluded was a relatively new occurrence since the surgery.  On October 2, 1990, Dr. Vrablik reported the employee's knees were "Synovitic" with some effusion, and they were warm.


On October 16, 1990, Dr. Vrablik reported intermittent discomfort in one knee or the other.  Some days were good, and some days were bad.


A December 14, 1990 report from Ken Wilcox, a physician's assistant at the Prudhoe Bay ARCO Medical Facility, indicates the employee presented with a stiff left knee.  It also concluded he had a chronic problem.  No trauma was reported. objectively, physician's assistant Wilcox noted the employee had a limp of the left leg but no gross swelling, redness or joint effusion.  Wilcox medic concluded there was a full nontender range of motion bilaterally.  The assessment was chronic pain and swelling of the knees.


The employee testified that he fell at work on December 15, 1990, seriously aggravating his knee condition.  Apparently, he did not return to the ARCO medical facility after this injury.


On January 10, 1991, the employee saw Dr. Vrablik for a follow‑up evaluation.  Dr. Vrablik noted that the employee's knees continued to provide pain, and occasionally it is severe.  There was no mention made of a December injury.


On February 8, 1991 the employee telephoned the employer's office and, with the help of the new office manager, filed a written report of the December 1990 slip and fall injury.  On February 26, 1991, Dr. Vrablik noted the employee's knees continue to bother him.  He said, "there has really been no change in symptoms, no swelling, no effusion, good stability, mild crepitus.” He diagnosed synovitis in both knees.


On March 28, 1991, the employee again saw Dr. Ike.  He noted that the knees were bad again on Thanksgiving and that he "clipped" both knees December 15, 1990, but they didn't hurt much.  He also said, he fell and both knees went "wrong."  The employee reported that the knees had burned and hurt thereafter and that he had been in bad shape since the first of the year.


On March 29, 1991, Dr. Ike performed another right arthroscopy, partial meniscectomy and chondroplasty.  At surgery, his findings included a complex tear, horizontal, or remaining medial meniscus from the junction of the anterior middle one‑third to the remaining portion of the posterior horn.  He also found osteoarthritis of the medial and lateral weight‑bearing compartments and also chondrocalcinosis.


On April 19, 1991 Dr. Ike performed another left knee arthroscopy and medial meniscectomy.  He found:  1. horizontal tear, posterior horn and medial portion of the medial meniscus with associated adjacent articular cartilage damage; 2. calcinosis; and 3. patchy synovial proliferation.


On July 15, 1991, Dr. Vrablik reported prolonged activity caused an increase in the employee's symptoms.  He released the employee for light work.


On August 2, 1991, Dr. Vrablik reported the employee's condition was unchanged.  He released the employee for light to moderate work.  On September 12, 1991, Dr. Vrablik reported the employee's condition was stable and released him to work.


On January 9, 1992, Dr. Vrablik reported swelling in the employee's knees beginning about a week or two before Christmas.  He reported increased pain and that he was unable to sleep.


On April 23, 1992, Dr. Vrablik performed a second rating. He estimated 11 percent range of motion for each knee in terms of impairment, a 10 percent meniscectomy impairment for each knee, resulting in a 20 percent impairment of each knee.  He also suggested a possible loose body in the right knee.  In a May 29, 1992 letter, Dr. Vrablik amplified his rating, saying that 20 percent of each knee, when combined, gives a 30 percent total lower extremity impairment, which translates to a 14 percent whole person impairment.


On June 2, 1992, Dr. Vrablik noted that the employee was concerned about the fact that he was considered stable and ratable and capable of light work.  Apparently, the employee believed that he might not be able to work at all.  According to Vrablik, he also inquired about amputation and artificial knees.  Vrablik told him he was not a candidate for these options.  It is also noted that after the visit was concluded the employee returned and asked the nurse for pain medication.


On September 18, 1992, Dr. Ike performed another right knee arthroscopy and partial bilateral meniscectomy and chondroplasty.  He noted a degenerative tear in the posterior horn of the medial meniscus, a patchy peripheral tear in the mid portion of the lateral meniscus, extensive articular cartilage disease in the medial weight‑bearing space with exposed bone.


On October 16, 1992, Dr. Ike performed another arthroscopy of the left knee, with partial medial meniscectomy.  His findings included:  1. sclerosis and horizontal tearing of the posterior horn of the medial meniscus; and 2. extensive softening of the cartilage.


On January 14, 1993, at the request of Dr. Ike, the employee was evaluated by the Coordinated Chronic Pain Program at the University of Michigan.  They recommended antidepressant medication, a TENS unit and a pain physician in his home area to supervise treatment.  They did not document any psychological testing or extensive interviews.


On July 15, 1993, a KEY Functional Assessment was done at Alpine Physical Therapy.  In general, they concluded the employee could work a four‑hour day, he could sit four hours, forty‑five minutes at a time with his feet up, stand one hour but no longer than fifteen minutes at a time, and walk one to two hours but only occasional short distances.  They concluded the lifting capability was in the eight‑to‑ten pound range.  In spite of some inconsistencies, overall, the functional assessment was determined by the tester to be valid.


Douglas Smith, M.D., performed a Board‑ordered IME in this case.  After reviewing the medical records, Dr. Smith made the following observation:


The initial set of surgeries were February 1988, right, and April 1988, left, done by Dr. Vrablik.  The second set of surgeries were May 1989, right, and August 1989, left, done by Dr. Ike.  The intervals between the two surgeries were approximately one year and three to four months.


In December of 1990, there was the slip‑and‑fall incident.


The third set of surgeries were March 1991, right, April 1991, left.  Interval between those surgeries and the prior two surgeries was about one year and eight to ten months.


The fourth set of surgeries were September 1992, right, and October 1992, left.  The interval between those surgeries and the previous surgeries was approximately one year and six months.


Using this analysis, it would appear on the average, then, that the employee was having surgery approximately every year and a half and that occurred before the alleged fall in December of 1990, around the fall in December of 1990 and also subsequently in 1991 and 1992 without any reported new injuries.


Further analysis of the reports from an overall point of view would indicate that after the first surgery and the subsequent surgeries the findings were generally the same in that there was some progressive degenerative change in meniscal material on the right side, eventually involving both medial and lateral meniscus, and on the left side involving primarily the medial meniscus.  There, of course, were described changes in the articular cartilage including wearing down to bone as the time and surgeries progressed, indicating articular cartilage deterioration as well as meniscal degeneration or deterioration.  There also had been synovial reaction discussed by Dr. Ike including plica that he resected on more than one occasion.


The employee and Providence Washington assert the employee's work for the employer, while it was insured by Fireman's Fund, was a substantial factor in his current condition and that Fireman's Fund is responsible for treatment and benefits under the last injurious exposure rule.  As earlier indicated, this is the threshold issue we must decide.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Alaska Supreme Court adopted the last injurious exposure rule in Ketchikan Gateway Borough v. Saling, 604 P.2d 590 (Alaska 1979).  Under this rule, when an employee suffers successive injuries while working for different employers, both of which contribute to the employee's disability, full liability is imposed on the later employer. Id., at 595.  Liability is imposed whenever the later employment is a substantial factor in bringing about the harm.  Id., at 598.  The Supreme Court expressly rejected the claim that liability should be imposed only when the later employment is the major cause of the injury. Id.


In Providence Washington Insurance Company v. Bonner, 680 P.2d 96 (Alaska 1984) the Supreme Court extended the Saling rationale and applied the presumption of compensability to a dispute between two successive insurance companies.  In Olsen Logging Company v. Lawson., 856 P.2d 1155 (Alaska 1993), the Alaska Supreme Court again discussed the last injurious exposure rule.  Two determinations must be made under the last injurious exposure rule in order to impose liability on the second employer;


(1) whether employment with the subsequent employer "aggravated, accelerated, or combined with" a pre‑existing condition; and, if so,


(2) whether the aggravation, acceleration, or combination was a "legal cause" of the disability, i.e., "a substantial factor in bringing about the harm."

Id. at 1159.  The court cautioned that we should not find that a causal relationship does not exist merely because a prior injury might also suffice as a concurrent cause of the employee's current disability.  Id. at 1161.


AS 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II), the Alaska Supreme Court held that the employee (or the first insurer) must establish a preliminary link between the injury and the (last period of) employment for the presumption to attach.  This rule applies to the work relationship of the injury and the existence of disability.  Wien Air Alaska v. Kramer, 807 P.2d 471, 473‑74 (Alaska 1991).  "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make the connection." Smallwood II, 623 P.2d at 316.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved." Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


Once the employee makes a prima facie case of work-relatedness, the presumption of compensability attaches and shifts the burden of production to the employer (or in this instance, the last insurer). Id. at 870.  To make a prima facie case the employee must present some evidence 1) that he has an injury and 2) that an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer (or last insurer) must present substantial evidence the injury was not work‑related.  Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently defined 'Substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.'" Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210.  In Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991), the court explained two possible ways to overcome the presumption.  The employer (or last insurer) must either produce substantial evidence which 1) provides an alternative explanation which, if accepted, would exclude work‑related factors as a substantial cause of the disability; or 2) directly eliminates any reasonable possibility that the employment was a factor in the disability.


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Wolfer, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869.  If the employer (or last insurer) produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee (or first insurer) must prove all the elements of the claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of [triers of fact] that the asserted facts are probably true.  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


The employee last worked for the employer on January 31, 1991, if we focus on the employee's work, rather than his December 15, 1993 alleged injury date, his February 8, 1991 report would have been timely filed.  AS 23.30.100 requires that a written report of occupational injury or illness be provided to the employer and our office within 30 days of the injury.  A claim is not barred, however, it the employer had notice of the injury and was not prejudiced by the delay in reporting, or if the board excuses the delay or unless an objection is raised at the hearing. Id.  Additionally, the running of the statute can be suspended until such time as it is discoverable and apparent that a compensable injury has occurred.  Alaska State Housing Authority v. Sullivan, 518 P.2d 759 (Alaska 1974).


According to Dr. Ike's reports and the employee's testimony, the employee experienced chronic pain while working for the employer in December 1990 and January 1991.  Internist Jeffrey Partnow, M.D., and Dr. Ike testified the employee's December 1990 slip and fall substantially aggravated the employee's preexisting condition.  Additionally, it is undisputed that the employee frequently took break periods during his work‑day to rest his knees.  We find that any delay in reporting the December 1990 injury is explained by the employee's efforts to rest and recover.  When he found he could not, he reported the injury.  We deem the running of the statute of limitations suspended, during the period of attempted recovery, and conclude his notice of injury was timely filed.


The employee testified he aggravated his knee condition while working for the employer in late 1989 and early 1990.  Coworkers and the employee's girlfriend, Deborah Hayes, agree the employee's physical abilities have substantially diminished since this time period.  Drs. Ike and Vrablik and EME orthopedist Bryan Laycoe, M.D., testified at hearing that continuing "microtraumas" to the knees, associated with ordinary work experiences, could be a substantial factor in the employee's disability.  Based an this evidence, we find sufficient evidence exists in the record to conclude the employee's ordinary work requirements aggravated his knee condition to raise the presumption of compensability.


We now turn to the question of whether the last insurer has presented substantial evidence to overcome the presumption.  Drs. Vrablik, Laycoe and rheumatologist Michael Armstrong, M.D., each testified the employee's 1990 slip and fall was not a substantial factor in the employee's condition.  Drs.  Vrablik and Laycoe also testified at hearing that they do not believe the employee's daily work activity was a substantial factor in his condition.  Based on our review of the entire record, including the testimony of Drs.  Vrablik and Laycoe, we find the last insurer has submitted substantial evidence to overcome the presumption.  Accordingly, we find the employee and first insurer must prove their claim against the last insurer by a preponderance of the evidence.


Based on our review of the entire record, we find a claim for continuing benefits cannot be proven against the last insurer by a preponderance of the evidence.  We especially rely on the testimony of Drs.  Armstrong, Vrablik, Laycoe and IME Dr. Smith.  Even Dr. Ike agreed the employee would degenerate to his current condition at some point in time.  Nevertheless, he believed the employee's December 1990 injury substantially speeded the process.  Dr. Smith recounted, however, that the employee's 1990 injury occurred after he already had had two surgeries on each knee.  The intervals between knee surgeries before and since 1990 has not substantially changed.  Accordingly, we conclude the claim for continuing benefits against the last insurer must be denied.


The record reflects widespread agreement among the doctors that after the December 1990 injury, the employee was medically stable on September 17, 1991.  We find the employee temporarily aggravated his knee condition in 1990 but the 1990 injury was no longer a substantial factor in his condition by September 17, 1991.  The last insurer seeks reimbursement for all benefits paid thereafter including attorney fees and costs.  AS 23.30.155(d) provides in part:


When payment of temporary disability benefits is controverted solely on the grounds that another employer or another insurer of the same employer may be responsible for all or a portion of the benefits, the most recent employer or insurer who is party to the claim and who may be liable shall make the payments during the pendency of the dispute.  When a final determination of liability is made, any reimbursement required, including interest at the statutory rate, and all costs and attorneys' fees incurred by the prevailing employer, shall be made within 14 days of the determination.


Based on this statutory language, notwithstanding the 1990 C&R language, we find Providence Washington must reimburse all compensation payments made by Fireman's Fund after September 7, 1991.  Additionally, Providence Washington must pay Fireman's Fund's costs and attorney fees.  Through August 23, 1993, Fireman's Fund had incurred $47,805.29 in costs and fees.  Upon reviewing the itemized statement of costs and fees, we find the services provided, at a maximum attorney billing rate of $120.00 per hour, were reasonable and necessary, except as noted below.  Providence Washington shall also pay such supplemental costs and fees submitted.  Providence Washington's request for an award of offsetting fees and costs is denied.  We reserve jurisdiction to resolve disputes.


Fireman's Fund seeks to recover from Providence Washington or the employee deposition costs incurred for travel to Fairbanks in July 1992 to take the employee's deposition; where upon, the employee failed to appear.  According to the employee and Deborah Hayes, however, Fireman's Fund knew in advance the employed would not attend without legal representation.  Fireman’s Fund knew he was unrepresented at that time, but did not request a prehearing conference or Board order to insure attendance at the deposition, before traveling to Fairbanks.  We find that reimbursement of the requested deposition and travel costs is not required.  AS 23.30.115, ARCP 37(d).


Regarding the employee's request for an award of reasonable attorney fees and costs, we find he was not the prevailing party. See Childs v. Copper Valley Electric Asso.,__ P.2d__, Op. No. 4004 (Alaska, September 17, 1993).  Although he was able to protect his medical benefits and compensation benefits paid through September 17, 1991, he was not able to prevail on his substantially larger claim for continuing compensation benefits.  After considering the nature, length, complexity and benefits received, and the contingent nature of workers' compensation claims, we find first insurer Providence Washington shall pay an award of half the total $17,948.06 of attorney fees and costs itemized through August 23, 1993.  Providence Washington shall also pay half of any reasonable and necessary supplemental costs and fees submitted.  We reserve jurisdiction to resolve disputes.


ORDER

1.  Providence Washington remains responsible for the employee's continuing medical treatment.  Fireman's Fund's responsibility for compensation and medical benefits ended September 17, 1991.  Providence Washington shall reimburse Fireman's Fund for its overpayment of temporary total disability benefits.


2.  Providence Washington shall pay the employee's and Fireman's Funds attorney fees and costs in accordance with this decision.


Dated at Fairbanks, Alaska this 30th day of November, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown


Fred G. Brown,



Designated Chairman



 /s/ Ray Kimberlin


Ray Kimberlin, Member



 /s/ John Giuchici


John Giuchici, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Richard Bouse, employee / applicant; v. Colville Inc. , employer; and Providence Washington and Fireman's Fund Insurance Company, insurer / defendants; Case No. 8801845 and 9033527; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 30th day of  November of 1993.



Cathy Hill, Clerk
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