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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

CAROLE E. PAGANO,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8808006



)

SAFEWAY STORE NO. 404,
)
AWCB Decision No. 93-0309

(Self-Insured)

)



)
Filed with AWCB Anchorage


Employer,
)
November 30, 1993


  Defendant.
)

________________________________________)


The employee's claim for permanent partial disability (PPD) benefits and attorney's fees came before us on the written record on October 27, 1993, in Anchorage, Alaska.  The employee is represented by attorney Joseph A. Kalamarides and the employer is represented by attorney James M. Bendell.  The record closed at the conclusion of the hearing.


SUMMARY OF PROCEEDINGS AND EVIDENCE

This matter first came before us on March 25, 1993, at a regularly scheduled hearing.  The principal issue before us at that time was whether Pagano was entitled to PPD benefits based on an upper extremity impairment rating of 6% or 18% rating.  In a decision issued on May 26, 1993
 , we stated, "Because of the vast disparity between Glick's PPI rating and Dr. Lipke's rating, . . . we find it necessary to get an independent evaluation before making a determination in this case.  We also delegated our authority to designate a physician to conduct this evaluation to a Workers' Compensation Officer.  Dr. Edward M. Voke was selected to perform the independent medical evaluation.


Dr. Voke examined the employee, did his own impairment rating under the American Medical Association Guides to the Evaluation of Permanent Impairment (3rd Ed.)
 (Guides), and also had an impairment rating performed by a licensed physical therapist under the Guides.  In a report dated August 7, 1993, Dr. Voke stated the employee suffers a 11% impairment of the upper extremity.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The first question which must be determined is whether Pagano is entitled to PPD benefits based on Dr. Lipke's 8% rating.


First, we note that by law an employee is afforded a presumption at the outset.  AS 23.30.120(a) provides, "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter;"


In Burgess Construction Co. v. Smallwood,
 the court held the employee must establish a preliminary link to raise a presumption.  Once the presumption attaches, the burden of production shifts to the employer.  Veco, Inc. v. Wolfer.
  To overcome the presumption, the employer must present substantial evidence.  The court "has consistently defined 'substantial evidence' as such relevant evidence as a reasonable mind might accept as adequate to support a conclusion." Id.; Miller v. ITT Arctic Services.
  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Wolfer, at 869.


If the employer produces substantial evidence, the presumption drops out, and the employ must prove all elements of his claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true." Saxton v. Harris.
  The first question that must be answered is whether the employee raised the presumption that she is entitled to PPD benefits based on an 8% rating.  We find that she has.  We base this finding on the fact that Dr. Lipke, her treating physician, gave her that rating for the upper extremity.


The second question is whether the employer has come forward with substantial evidence to overcome the presumption.  We find that it has.  We base this finding on the fact Glick gave her a 6% impairment rating for the upper extremity.


The final question is whether Pagano has proven all elements of her claim by a preponderance to the evidence.  Comparing the evidence presented to establish the presumption with the evidence submitted to rebut that presumption, we find we must look to Dr. Voke's IME findings to determine the impairment rating when he performed his examination and he referred the employee to a licensed physical therapist, who also used the Guides, for another opinion.  In his report, Dr. Voke stated the therapist's rating was in keeping with his and, therefore, he settled on the 11% PPD rating of the upper extremity.  Based on the reasonable and thorough method employed by Dr. Voke, we find his impairment rating should be used in determining Pagano's entitlement to PPD benefits.


 The final question involves attorney's fees.  Before the previous hearing, the employee attorney filed an affidavit of fees and costs.  She requested $1,312.50 in attorney's fee (7.5 hours x $175 per hour); $1,212.00 in legal assistant fees (15.15 hours x $80 per hour); and $861.80 in legal costs.  The employer objected to some of these fees.  Particularly, it questioned fees that were charged in litigating other issues such as temporary partial and total disability.  The employee responded by asserting all depositions taken related to the PPD issue as it was the primary issue in the case.


Under some circumstances, an employee's attorney is entitled to actual fees.  AS 23.30.145(b) states in part, "If an employer . . . resists the payment of compensation . . . and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceeding, including a reasonable attorney fee."


First, in that the employer claims the employee is only entitled to PPD benefits based on the 6% rating and we now award PPD benefits based on a 11% impairment rating, we find the employer resisted payment and the employee's attorney has been successful, in part at least, in prosecuting her claim.  Accordingly, we find she is entitled to a "reasonable" attorney's fee.  The next question is the amount of such a fee. 8 AAC 45.180(d)(2) states, in essence, that in these situations we are to consider the nature, length, complexity of the services performed, and the amount of benefits involved.


As of the time of our previous hearing, the principal issue presented was which of two PPD impairment ratings should be the basis for an award of PPD benefits.  Therefore, the employee's attorney did not have to prepare for and present numerous facts and legal arguments.  Second, the record reflects the employee's attorney provided services from June 1991 to the time of hearing.  This is a fairly lengthy period of time to work a workers' compensation claim.  Next, we find this case is not a very complex case.  Finally, the record shows that the employer was willing to pay the employee PPD benefits based on a 4% rating.  With this award today, she is to receive PPD benefits based on a 11% rating.  We find such a difference substantial and worthy of note.  Based on these findings, we conclude the employee's attorney is entitled to three‑fourths of his requested fee, or $1,893.38.  Since objection was not made to the legal costs and because we find them reasonable, we award them in the full amount of $861.80.


ORDER

1. The employer shall pay the employee PPD benefits based on Dr. Voke's 11% impairment rating.


2. The employer shall pay the employee $1,893.38 in attorney's fees.


3. The employer shall pay the employee $861.80 in legal costs.


Dated at Anchorage, Alaska this 30th day of November, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder


Russell E. Mulder,



Designated Chairman



 /s/ S. T. Hagedorn


S. T. Hagedorn, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Carole E. Pagano, employee / applicant; v. Safeway Store No. 404 (Self-Insured), employer/ defendant; Case No. 8808006; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 30th day of November 1993.



Flavia Mappala, Clerk
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