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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ERNEST WARD,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9107259



)

TRI-GENERAL CONSTRUCTION, INC.,
)
AWCB Decision No. 93-0311



)


Employer,
)
Filed with AWCB Anchorage



)
December 7, 1993


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

                                                                                       )


We heard the employer's appeal from the Reemployment Benefits Administrator's Designee's (RBA) determination of March 18, 1993, and the employee's claim for attorney's fees and costs on July 21, 1993, in Anchorage, Alaska.  The employee was represented by attorney Michael J. Jensen and participated by telephone.  The employer and its insurer were represented by attorney Richard L. Wagg.  On August 27, 1993, we issued an interlocutory decision and order requesting the parties to brief the question of whether a waiver constitutes a partial compromise and release agreement which is governed by the provisions of AS 23.30.012. We also asked the employee's attorney to clarify his fee request.  The record closed on September 29, 1993, the first opportunity we had to meet and deliberate.


ISSUES

1.  Did the Reemployment Benefits Administrator's Designee abuse her discretion in finding the employee eligible for reemployment benefits even though he had expressly waived such benefits?


2.  Is the employee's attorney entitled to actual attorney's fees?


SUMMARY OF THE EVIDENCE

It is undisputed that while working for the employer on March 26, 1991, Ward fell, landed on his elbows and suffered bilateral radial head fractures.  The insurer accepted the employee's claim and paid temporary total disability (TTD) benefits, and medical expenses from March 29, 1991 through June 16, 1992.  On September 24, 1991, the employee filed a request with the RBA for a reemployment benefits evaluation under AS 23.30.041(c).


On April 9, 1992, the insurer's claims examiner wrote to Ward advising him that he was to see Dr. Joosse on May 6, 1992 for a PPI rating.  The letter went on to state:


As we have discussed, you have two options.  You can request a vocational evaluation, and even though it is beyond the 90‑day time limit, I will agree to that evaluation. If you are found eligible for vocational rehabilitation, you would he paid out your permanent impairment bi‑weekly at the same amount you are collecting at this time. If you decide to sign the enclosed Waiver of Reemployment Benefits, you would be paid the remainder of your permanent impairment in a lump sum.  As we discussed, you and your wife are going to talk it over and you are going to get back with me before your appointment on May 6th.


On April 29, 1992, Ward signed the document entitled "Waiver of Re‑employment Benefits." It stated in part:


I, Ernest D. Ward am aware that I am, or may be, entitled to reemployment benefits under the terms of AS 23.30.041 of the Alaska Workers' Compensation Act.  I understand that those benefits may include but are not limited to such things as the services of rehabilitation specialists and the development of a re‑employment plan.  I understand that the re‑employment plan could include on‑the-job training, vocational training, academic training, self‑employment or a combination of these things.


After careful consideration of this matter, I hereby serve notice that I do not desire re‑employment benefits under the terms of AS 23.30.041 and I hereby reject the same.


In a report dated May 6, 1992, Dr. John Joosse, Ward's treating physician, gave him a permanent partial impairment (PPI) rating of 12%; of the whole man. On June 16, 1992, the insurer paid the employee his PPI benefits based on Dr. Joosse's rating. (Compensation Report dated June 16, 1992).


In a letter to the RBA dated August 3, 1992, Ward stated:


I am returning a letter concerning reemployment eligibility.  Dr. Joosee has told me I will need rehabilitation, as I cannot return to the type work I know how to do. It is on 1‑24‑92 Dr's report.  I usually do construction or carpenter work.


In a letter dated December 8, 1992, the RBA advised the employee's attorney of his client's signed "waiver".  On March 18, 1993, the RBA issued a determination which found the employee eligible for an evaluation for reemployment benefits.  She made no mention of Ward's waiver of those benefits.  The insurer filed a timely appeal of this determination under AS 23.30.041(d), claiming the RBA abused her discretion in finding Ward eligible for reemployment benefits when he had expressly waived them.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

1.  Did the RBA abuse her discretion in finding the employee eligible for reemployment benefits even though he had expressly waived such benefits?

In considering whether the RBA abused her discretion, we must deal with a legal question we raised in our interlocutory decision and order.  The question we asked of the parties was whether a waiver is, in essence, a partial compromise and release agreement which needs our approval to be effective.  AS 23.30.012 provides in pertinent part:


At any time after . . . injury, the employer and the employee . . . have the right to reach an agreement in regard to a claim for injury . . . under this chapter . . . , but a memorandum of the agreement in a form prescribed by the board shall be filed with the board. Otherwise, the agreement is void for any purpose.


The regulation promulgated to implement § 12 is 8 AAC 45.160 and it states in part:


(a) The board will review settlement agreements which provide for the payment of compensation due or to become due and which undertake to release the employer from any or all future liability.  Settlement agreements will be approved by the board only where clear and convincing evidence demonstrates that approval would be for the best interests of the employee . . . .


(b) All settlement agreements must be submitted in writing to the board, must be signed by the parties to the action and their attorneys . . . , and must be accompanied by form 07‑6117.


(d) The board will inquire into the adequacy of all agreed settlements and will, in its discretion, set the matter for hearing to determine whether an agreement should be approved or disapproved.  Agreed settlements between the employer and the employee or other persons claiming benefits under the Art are not final until approved by the board.


(e) Agreed settlements in which the employee waives medical benefits or benefits during rehabilitation training are presumed unreasonable and will not be approved absent a showing that the waiver is in the employee's best interests . . . .


The insurer first contends that a waiver is not a compromise and release governed by §12 and the regulations. it relies on the language of AS 23.30.041(c) which provides in part:


If an employee suffers a compensable injury that may permanently preclude an employee’s return to the employee's occupation at the time of injury, the employee or employer may request an eligibility evaluation for reemployment benefits. . . . The employee shall request an eligibility evaluation within 90 days after the employee gives the employer notice of injury unless the administrator determines the employee has an unusual and extenuating circumstance that prevents the employee from making a timely request.


The insurer points out that this language gives an employee an option of either requesting the benefits in question or having them waived by not requesting them in a timely manner.  Further, the insurer notes that when an employee waives his right to these benefits by not timely requesting them, a compromise and release agreement is not needed because the waiver occurs by operation of law.  The insurer reasons that because the employee is free to waive these benefits by not requesting them, in which case a compromise and release agreement is not needed, he is also free to waive them without a compromise and release agreement in the event he had requested them.  The insurer cites Doyle v. Pacific Airlift, Inc., AWCB No. 93‑0146 (June 15, 1993) in which the panel implied a written waiver of reemployment benefits was binding on the parties even though a compromise and release agreement had not been entered into and approved by the board.


Next, the insurer contends that even if we find a compromise and release agreement needs to he approved in this situation, we should still find the waiver is a factor the RBA must consider in making her determination as to whether there were unusual and extenuating circumstances which caused the employee to fail to timely request an eligibility evaluation.


Finally, the insurer argues that, if nothing else, we should apply the equitable principal of estoppel and bar Ward's claim.  It notes that if an employee undertakes a reemployment plan, PPI benefits are paid out on a bi‑weekly basis until exhausted.  When PPI benefits are exhausted, the insurer is then responsible for paying "wages equal to 60 percent of the employee's spendable weekly wages but not to exceed $525, until the completion or termination of the plan."
  The insurer claims it would be prejudiced in this case if Ward were allowed to undertake a reemployment plan at this time.  Based on his waiver of these benefits, the employee was paid all of his PPI benefits in a lump sum and, therefore, the insurer would have to pay §41(k) "wages" during the duration of the plan.


We first look to the question of whether a waiver of reemployment benefits must conform to the requirements of §12 and the relevant regulations.  Section 12 allows the parties to "reach an agreement in regard to a claim for injury." In this case, Ward had filed a claim for reemployment benefits.  In consideration for relinquishing this claim he was paid his PPI benefits in a lump sum.  From the insurer's standpoint, it paid PPI benefits in a lump sum in consideration for being relieved of the possible liability for paying future reemployment benefits.  Since the parties entered into a settlement agreement regarding a claim, we see no reason why it would not be subject to the provisions of §12 and the regulations adopted to implement that section. The statute provides no exceptions.  That being the case, a written agreement needed to be submitted to us for our review and approval in accordance with 8 AAC 45.160. It is undisputed that such an agreement was not approved in this case and, therefore, any agreement the parties had regarding reemployment benefits is "void for any purpose."


This is not inconsistent with Doyle panel's decision.  They did not, as argued by the insurer, find the employee's written "binding" in the sense of barring a future request for benefits.  They simply concluded that, based on the employee's failure to select a rehabilitation specialist to provide a plan and submission of a "waiver" of reemployment benefits, AS 23.30.041 could not be validly asserted as a basis for denying a lump sum payment of permanent partial impairment benefits.  They were not called upon to decide the issue raised here.  Moreover, they stated in a footnote only that the employee "may have lost his right to reemployment benefits" for failing to timely select a rehabilitation specialist under AS 23.30.041(g). They went on to discuss what might happen if the employee later became involved in a reemployment plan.


We think it is also important to note the protection afforded an injured worker, not only by the legislature, but by the board. 8 AAC 45.160(a) provides that after reviewing a settlement agreement, we are to approve it only in those cases where there is clear and convincing evidence showing that it is in the "best interests of the employee." Subsection (e) establishes a presumption that an agreement waiving rehabilitation training is unreasonable.  To allow an injured employee to give up an extremely important right to reemployment benefits by merely signing a waiver, would be to act in contravention to these protective measures.


Additionally, we are not unmindful of public policy considerations.  As noted by Professor Larson:


[T]he entire compensation system has been set up and paid for, not by the parties, but by the public. The public has ultimately borne the cost of compensation protection in the price of the product, and it has done so for the specific: purpose of avoiding having the disabled victims of industry thrown on private charity or public relief.  To this end, the public has enacted into law a scale of benefits that will forestall such destitution. It follows, then, that the employer and employee have no private right to thwart this objective by agreeing between them on a disposition of the claim that may, by giving the worker less than this amount, make him a potential public burden. 3 A. Larson, The Law of Workmen's Compensation, §82.41 at 15‑1204-05 (1993).


Next, we consider the insurer's argument that because an employee can waive reemployment benefits without the need for a compromise and release agreement when he takes no action, he should be free to waive those benefits without the need for such an agreement when he has requested them.  There is no argument that an employee who has suffered a work‑related injury can do nothing to claim benefits and, with the passage of time, lose his chance to claim them.
  As noted from the above discussion, however, once a claim is made which could be the subject of an agreement between the parties, the requirements of AS 23.30.012 have to apply.


The insurer asserts that even if we hold that AS 23.30.012 applies to waiver, the RBA still abused her discretion.  She did so in not considering it in making her determination as to whether there were unusual and extending circumstances which caused the employee to fail to timely request an eligibility evaluation.


AS 23.30.041(d) provides in part, "The board shall uphold the decision of the administrator except for abuse of discretion on the administrator's part."


In Sheehan v. University of Alaska,
 the Alaska Supreme Court stated, "This court has explained abuse of discretion as 'issuing a decision which is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive." [footnote omitted]. The court has also state that abuse of discretion exists only when the court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake." Brown v. State.
  An agency's failure to properly apply the controlling law may also be considered an abuse of discretion. Mathey v. Collier.


In her March 18, 1993 letter, the RBA based her determination that unusual and extenuating circumstances existed (excusing the employee's failure to timely request an evaluation on the fact that Ward was not told by a physician that he needed retraining until May 1992.  For that reason she excused his failure to request an evaluation within 90 days of injury.  We have previously noted, and affirmed, the RBA's conclusion that one having excused an untimely request there is no requirement that late request be re‑examined or re‑assessed based on later developments.  See for example Davidson v. Geco Geophysical, AWCB No. 93‑0060 (March 12, 1993). On this basis, we find the fact that a possible "waiver" had been executed in April had nothing to do with her determination.  Accordingly, we conclude the RBA did not abuse her discretion in this regard.


Finally, the insurer urges us to apply the equitable doctrine of estoppel to bar Ward's claim. By virtue of our determination that the legislature mandated settlements of reemployment claims must conform, to the provisions of AS 23.30.012, we find we have no latitude to make an exception in this case.  Remedial legislative action could provide the necessary remedy.


2.  Is the employee's attorney entitled to actual attorney's fees?

The record reflects that at the hearing, the employee's attorney submitted an affidavit of fees and legal costs.  In this affidavit, the attorney claimed $1,960.00 in attorney's fees (11.3 hours x $175 per hour); $442.50 in paralegal fees (5.9 hours x $75 per hour); and $39.90 in legal costs. The insurer objected to the fees set forth in the affidavit on the ground the affidavit was not timely filed.  On September 14, 1993, the employee's attorney filed a supplemental affidavit of attorney's fees and costs claiming an additional $1,960.00 in attorney's fees, $15.00 in paralegal fees and $59.20 in legal costs.


AS 23.30.145(h) provides that if an employer resists paying compensation and the employee retains an attorney who successfully prosecutes his claim, reasonable attorney's fees can he awarded. 8 AAC 45.180(d)(1) provides in part:


A request for a fee under AS 23.30.145(b) must be verified by an affidavit itemizing the hours expended as well as the extent and character of the work performed, and, if a hearing is scheduled, must be filed at least three working days before the hearing on the claim for which the services were rendered; . . .  Failure by the attorney to file the request and affidavit in accordance with this paragraph is considered a waiver of the attorney's right to recover a reasonable fee in excess of the statutory minimum fee under AS 23.30.145(a), if AS 23.30.145(a) is applicable to the claim, unless the board determines that good cause exists to excuse the failure to comply with this section.


While Jensen complied with affidavit requirement, the affidavit was not filed three working days before the hearing.  He did not convince us that good cause exists to excuse his failure to timely file the affidavit.  Accordingly, actual attorney and paralegal fees requested at the hearing are waived.  Because it is unknown at this time what future compensation, if any, might be forthcoming to the employee, we cannot award statutory minimum fees under AS 23.30.145(a) at this time.  We retain jurisdiction over this question if the parties cannot come to an agreement.  Since legal costs in the amount of $39.90 are reasonable and not objected to, they will be awarded.


Because a hearing was not scheduled on September 14, 1993, when Jensen filed his supplemental affidavit, it does not face the same fate of being waived.  We find those fees and legal costs reasonable and, noting no objection from the insurer, they are approved.


ORDER

1.  The Reemployment Benefits Administrator's Designee's determination of March 18, 1993, finding the employee eligible for reemployment benefits, is affirmed.


2.  The insurer shall pay the employee's attorney's fees, paralegal fees and legal costs in accordance with this decision.


Dated at Anchorage, Alaska this 7th day of December, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder 


Russell E. Mulder,



Designated Chairman



 /s/ Darrell F. Smith 


Darrell F. Smith, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Ernest Ward, employee/applicant, V. Tri‑General Construction, Inc., employer; and Alaska National Insurance Co., insurer/defendants; Case No. 9107259; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 7th day of December, 1993.



Flavia Mappala, Clerk
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    �AS 23.30.041(k).


    �See for example AS 23.30.100 and 105.


    �700 P.2d 1295, 1297 (Alaska 1985).


    �563 P.2d 275, 279 (Alaska 1977).


    �367 P.2d 884, 889 (Alaska 1962).







