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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JACK B. KIRKS,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9128500



)

MAYFLOWER CONTRACT SERVICES,
)
AWCB Decision No. 93-0313



)


Employer,
)
Filed with AWCB Anchorage



)
December 9, 1993


and
)



)

CONTINENTAL LOSS INSURANCE 
)

COMPANY,

)



)


Insurer,
)


  Defendants.
)

                                                                                  )


Employee’s claim was heard at Anchorage, Alaska on November 17, 1993.  Employee was present and represented by attorney William Erwin. Defendants were represented by attorney Timothy McKeever.  The record closed at the hearing's conclusion.


ISSUES

1.  Is Employee's lower extremity condition related to his injury?


2.  Is Employee permanently totally disabled?


3.  What is Employee's permanent partial impairment rating?


4.  Was the Mayo Clinic properly paid for its services?


5.  Is Employee entitled to statutory minimum attorney's fees?


SUMMARY OF THE EVIDENCE AND ARGUMENTS

It is undisputed that Employee was injured in the course and scope of his employment on November 14, 1991, when he was struck by a school bus.  Employee, who was a bus driver, continued to work.  At the end of his work day, he sought medical attention.


Employee testified that in the course of the accident, he injured his neck, shoulder, arm, hip and leg.  He testified that as soon as he tried to drive the school bus to complete his shift on the day of the injury, he noticed a lack of feeling in his leg.


The notes from his visit to the Emergency Room at the Valley Hospital reflect the physician's assessment of his condition as possible neck strain, back strain, and a possible new fracture of a neck vertebrae.  Employee was referred to Louis Kralick, M.D., for follow‑up treatment.  Dr. Kralick is a neurosurgeon.


Dr. Kralick testified in his deposition that Employee had complaints of numbness in his penis at the time of his initial visit, but no complaints of pain in his lower extremities. (Kralick Dep. at 5). Dr. Kralick performed cervical spine surgery to remove disc and bony material as well as re‑fuse a fusion performed in 1974.  He also performed a carpal tunnel decompression.  Dr. Kralick could not determine when the carpal tunnel syndrome began, and did not include the rating for the permanent impairment from that condition when he rated Employee's permanent impairment for his neck condition.  He did not treat Employee's shoulder condition. (Id. at 8‑10, 20).


Dr. Kralick testified he rated Employee's neck injury at 9 percent for the surgically treated disc lesion, and an additional 7.5 percent for the inclinometer evaluation of the cervical region.  He computed Employee's whole person rating for his cervical condition to be 16 percent. (Id. at 20‑22). Dr. Kralick was, of course, aware of Employee's 1974 fusion when he treated him. (Id. at 28‑29), but did not have the previous medical records. (Id. at 30‑31).  He was asked:


Q. Do you know how much of Mr. Kirks' disc problems were due to the 1991 injury and how many ‑‑ what were due to the prior injury?


A. No.


Q. So your conclusion that he has a nine percent rating due to a specific disorder is -- does not necessarily indicate that that nine percent rating is all due to the 1991 injury?


A. It's what I rated him for during the period for which I cared for him."

(Id. at 30).


Dr. Kralick testified Employee's neck condition does not prevent him from doing sedentary or light‑duty work.  He would restrict Employee from doing pushing and pulling of materials when he initially returned to work. (Id. at 13‑14). Although Employee cannot return to work as a bus driver, Dr. Kralick testified Employee was physically capable of doing several jobs, among them telephone solicitor, cashier and ticket taker. (Id. at 15‑17).


Employee has seen Michael Moser, M.D., who specializes in family practice, for complaints of pain in his leg, arms, and neck as well as for stress, high blood pressure, depression and exaggerated response to his injury.  Employee first saw Dr. Moser on November 27, 1991. At that time Employee had stocking glove foot paresthesia with numbness, finger numbness, rectal dysfunction, and extreme arm and neck pain. (Moser Dep. at 5‑6).


Dr. Moser believes Employee's limitations from his injury preclude him from working as a bus driver.  He could do sedentary work, but only if he can change positions frequently. (Id. at 18-19).  Dr. Moser questioned Employee's ability to do certain sedentary jobs, but agreed he could work as a ticket taker and a cashier. (Id at 34‑26).


Dr. Moser referred Employee to Thomas Gorden, M.D., who is board certified in neurology. (Gorden Dep. at 4‑5). He examined Employee for the sensory loss in his lower extremities and referred him to the Mayo Clinic. (Id. at 6).  The Mayo Clinic reported that Employee's problem may be due to an inflammatory condition. In response to the question of whether the condition could be related to the industrial injury, Dr. Gorden responded: "Although one can postulate a potential relationship, there isn't a disease entity that is known whereby such a problem as his is caused by a traumatic accident." (Id. at 9).  Later he testified Employee's accident is not a known cause of the disease, or that there is anything which exacerbates the disease. (Id. at 12).  Dr. Moser has rated Employee's impairment to his lower extremity at 35 percent. (Id. at 10).


James W. Russell, M.D., who is with the Mayo Clinic, wrote to Dr. Gorden on October 27, 1992, regarding Employee's diagnosis of an inflammatory condition. He stated: "We were unable to demonstrate that the neuromuscular symptoms were due to a traumatic event."


W. Laurence Wickler, M.D., treated Employee's shoulder condition.  He rated Employee's permanent partial impairment at 7 percent of the whole person.  He used the combined value table of the American Medical Association's Guides to the Evaluation of Permanent Impairment, (3rd Ed.) (AMA Guides), and combined Dr. Kralick's rating of 16 percent with the 7 percent to reach a total partial impairment rating of 22 percent. (Wickler May 17, 1993 letter).


Employee testified he is five credits away from obtaining a bachelor’s degree in philosophy.  His past work history is varied.  In the 1960's and 1970's he worked in the construction trade.  He was a supervisor of a residential construction crew at one point.


In 1969 he was involved in an automobile accident, which caused a ruptured disc in his neck.  This eventually led to the fusion surgery performed in 1974.  He recovered completely and returned to work.  In 1976 he was hit by a pipe while working in Maryland. This hurt his neck and his low back.  He had severe headaches as a result of this accident.


Francis Mayle, M.D., rated his permanent impairment from this injury at 40 percent.  In his December 28, 1976 letter Dr. Mayle stated that Employee "has a permanent partial disability of approximately forty percent based on his headache and back problem combined percentages." Dr. Mayle confirmed in a November 11, 1992, letter that he used the "AMA code" to do the rating.  He indicated he used the "first one and we are now up to the third one."


Employee settled this 1976 workers' compensation injury in 1978.  He took his settlement money and invested in stamps to become a stamp dealer.  He also took some of the money to invest in a gold dredging operation.  He did a variety of other jobs such as cleaning carpets, putting on a roof, and installing a septic system.  He worked as a gas station attendant, a quality controller and delivered luggage the airlines had temporarily lost.  He also cut and loaded firewood for sale. In 1989 or 1990 he went to a heavy equipment operators' school and successfully completed the training.


At the time of the injury Employee was making $9.50 per hour as a bus driver according to the vocational specialist's April 18, 1993 report.  However, he did not work 40 hours per week for Employer.  At the time of the injury, his gross weekly earnings (GWE) , based on his earnings in the two years before the injury, for purposes of determining his weekly disability benefits were $77.99.


Employee testified he cannot think of any jobs he can do.  He does not think he could work as a service station attendant.  He testified he has no training to do desk work.  He testified he could physically work as a jeweler, but needs training to become certified.


Patricia Lewis, who is employed by Northern Rehabilitation Services, Inc., (NRS), testified as Defendants' witness.  She was hired by Defendants as a medical manager.  She helped arrange for Employee to be examined at the Mayo Clinic.


Lewis testified regarding the work done by NRS in determining what jobs are available in the labor market which Employee could do despite his physical limitations.  Given Employee's GWE at the time of injury, NRS determined a job paying the minimum wage would provide Employee with remunerative employment.


Based on the physicians' opinions that Employee could work as a cashier or ticket taker, NRS researched these jobs.  NRS determined openings for cashiers are regularly available in Anchorage. The mean average wage is $6.45 per hour.


Lewis testified a review of statistics compiled by the State of Alaska, Department of Labor indicated there were 15 openings for ticket takers in the past year.  These jobs pay a mean average wage of $5.99 per hour.


Based on a review of the job opportunities listed in the local newspaper's classified ads section, Lewis testified jobs as telephone solicitors are regularly available.  The rate of pay varies with the type of contract.  No particular previous work experience or training is necessary for any of these jobs.


Employee has requested reemployment benefits under AS 23.30.041. Therefore, Defendants have been paying his permanent partial impairment benefits every two weeks as directed by AS 23.30.041(k) and AS 23.30.190. However, they contend Employee's 22 percent rating should be reduced by Dr. Mayle's rating of 40 percent.  If we grant this request, Employee would not be entitled to any permanent impairment benefits. In fact, he would owe Defendants money as there would be an overpayment of benefits.


Employee also seeks payment of those portions of the Mayo Clinic’s bill which were not paid by Defendants.  The Mayo Clinic's bill was $8,460.30. Based on the Board's regulations and the data provided by Medical Data Research, Defendants contend they properly paid the Mayo Clinic.  They did not pay certain charges in full because they exceed the 90th percentile for the cost of the service in the community.  Defendants paid a total of $8,049.14, leaving an unpaid balance of $411.16.


Employee contends that because Defendants' adjuster agreed to his examination at the Mayo Clinic and made the travel arrangements, they agreed to pay the Mayo Clinic's bill in full.  The adjuster testified she did not agree in advance with the Mayo Clinic to pay the total charges billed.


Employee’s attorney requested that we order Defendants to pay him statutory minimum attorney's fees if Employee prevailed on any issues.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. IS EMPLOYEE'S LEG CONDITION RELATED TO HIS INJURY?


AS 23.30.120(a) provides in part: "in a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of the chapter.


In Burgess Co. v. Smallwood, 623 P.2d 313, 316 (Alaska 1981), (Smallwood II), the Alaska Supreme Court held the employee must establish a preliminary link between the injury and the employment for the presumption to attach.  This rule applies to the work relationship of the injury and the existence of disability. Wien Air Alaska v. Kramer, 607 P.2d 471, 473‑74 (Alaska 1991).  "[I]n claims 'based on highly technical medical considerations,' medical evidence is often necessary in order to make that connection." Smallwood II, 623 P.2d at 316.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved." Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


Once the employee makes a prima facie case of work relatedness the presumption of compensability attaches and shifts the burden of production to the employer. Id. at 870.  To make a prima facie case the employee must present some evidence that (1) he has an injury and (2) an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work related.  Id.; Miller v. ITT Arctic Services, 577 P‑2d 1044, 1046 (Alaska 1978). The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'." Miller, 577 P. 2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d at 210).  In Grainger v. Alaska Workers' Compen. Bd., 805 P.2d 976, 977 (Alaska 1991), the Court explained two possible ways to overcome the presumption: (1) produce substantial evidence which provides an alternative explanation which, if accepted, would exclude work‑related factors as a substantial cause of the disability; or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determining whether medical evidence is necessary to overcome the presumption.  Wolfer, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 669. If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  Finally, there can be no construction in the employee's favor. 1988 SLA ch. 79 § 1(b).


Defendants admit Employee suffered a compensable injury in the course and scope of his employment.  They want to limit the compensable aspect of injury to his back, not his lower extremity.  Employee testified he noticed numbness in his leg immediately after the injury.  Although there is no mention of his complaints in his initial medical records, he did complain of leg symptoms within two weeks of the injury when he saw Dr. Moser.


In Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P. 2d 239, 244 (Alaska 1987) the court discussed the evidence necessary to raise the presumption.  The court quoted from Fox v. Alascom, Inc., 718 P. 2d 977, 984 (Alaska 1986) that "'the claimant need not present substantial evidence that his or her employment was a substantial cause of . . . disability' in order to establish the required preliminary link." Although there is some question of Employee's credibility and there is no medical evidence relating the condition to the injury, we will assume the acknowledged injury coupled with Employee’s testimony is sufficient to raise the presumption that the leg condition is compensable.


We find Defendants presented substantial evidence to overcome the presumption.  The physicians at the Mayo Clinic concluded Employee's leg condition may be caused by an inflammatory syndrome.  Dr. Russell believed that trauma did not cause or aggravate a pre‑existing condition to produce the inflammatory syndrome.  Dr. Gorden agreed that it was not the result of trauma.


Because Defendants overcame the presumption, we must weigh the evidence to determine whether Employee proved his claim by a preponderance of the evidence.  We find he did not.  We find this is a complex medical issue.  We find no medical evidence relating his lower extremity condition to his injury.  Employee's testimony is the only evidence to connect the trauma to the leg condition.  We find Employee's testimony alone does not prove his claim. we find it is not even substantial evidence to support a conclusion.  We will deny Employee's claim for benefits relating to his lower extremity condition.

II.  IS EMPLOYEE PERMANENTLY TOTALLY DISABLED?


Under AS 23.30.160(a), permanent total disability (PTD) is presumed in certain instances.  AS 23.30.180(a) also provides: "In all other cases permanent total disability is determined in accordance with the facts. In making this determination the market for the employee's services shall be (1) area of residence; (2) area of last employment; (3) the state of residence; and (4) the State of Alaska."   In AS 23.30.265(10) "disability" is defined as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the game or any other employment."


Under AS 23.30.180 (b) "[f]ailure to achieve remunerative employability as defined in AS 23.30.041(p) does not, by itself, constitute permanent total disability." Remunerative employability under subsection 41(p) means having the skills that allow a worker to he compensated with wages . . . equivalent to at least 60 percent of the worker's gross hourly wages at the time of injury."


Given the mandate of AS 23.30.180(a) that PTD "is determined in accordance with the facts," it could be the legislature did not intend the presumption in AS 23.30.120 (a) to apply to a claim for PTD benefits.  On the other hand, the Alaska Supreme Court has applied the presumption to almost every aspect of an employee's claim.  The court applied the presumption to a claim for vocational rehabilitation benefits in Carbo v. Alaska Treatment Center, 821 P.2d 127 (Alaska 1991). In Municipality of Anchorage V. Carter, 818 P.2d 661 (Alaska 1991), the court applied the presumption to a claim for continuing medical care.  In that case the court stated; "Moreover, the text of AS 23.30.120(a) indicates that the presumption of compensability is applicable to any claim for compensation under the workers'  compensation statute." Id. at 665.  The court in Olson v. AIC/Martin, J.V., 818 P.2d 669 (Alaska 1991) applied the presumption to a claim for continuing temporary total disability.


The court has not specifically addressed whether the presumption in AS 23.30.120 (a) applies to a claim for PTD benefits.  In Summerville v. Denali Center, 611 P.2d 1047, 1051 (Alaska 1991), the court stated that "[a]n employee is not entitled to either temporary or permanent total disability benefits if there is regularly and continuously available work in the area suited to the claimant's capabilities." In that case a rehabilitation counselor had reviewed the employee's file and performed a labor market survey of the Anchorage job market.  He identified thirteen job categories within the employee's physical restrictions and her limited educational skills.  He talked with about twenty‑five Anchorage employers and concluded jobs in these thirteen categories were regularly and continuously available.


In Olson, the court again emphasized the need for the employer to demonstrate that there are jobs available in the local economy which the injured worker, considering his age, past experience, and disability is capable of performing. Id. at 673‑74.


In Alaska Intern. Constructors v. Kinter, 755 P.2d 1103, 1105 (Alaska 1988), the Board found Kinter was in the "odd lot" category because he had a limited ability to read and write, had little experience in non‑physical jobs, and couldn't sit or stand for prolonged periods.  The medical experts agreed he might someday be able physically to work at a sedentary job.  In affirming the Board's conclusion that Kinter was entitled to PTD benefits, the court stated in a footnote:


The Board noted that there had been no evidence produced indicating that Kinter could perform regular continuous work. [Defendant] argues that this statement shows the Board improperly placed the burden on them to rebut the finding that Kinter could perform only "odd lot" labor, and that this, in effect, amounted to a presumption of permanent total disability in Kinter’s favor.  We believe defendants argument is meritless; the Board simply weighed the evidence and commented upon the lack of evidence on one side of the scale.  It did not apply any presumption; it simply noted that Kinter made out a prima facie case, and since [defendant] produced nothing to support its contention, Kinter met his burden.

Id. at 1105, n.8. Since it is only dicta, Kinter cannot cited for holding that the presumption is inapplicable to a claim for PTD.


Because the court has applied the presumption to so many benefits, we will assume it applies to this claim for PTD benefits without specifically so ruling.  Defendants acknowledged Employee suffered a compensable neck injury in the course and scope of his employment. All the physicians agree Employee is permanently precluded from returning to the job at the time of injury.  We find Employee has raised the presumption.


We find Defendants presented evidence to overcome the presumption.  Employee's physicians testified that, at the very least, he is physically capable of performing sedentary work.  His physicians identified various sedentary jobs which he could do despite his physical limitations.  Employee admits he physically could work as a jeweler, though he lacks the training for that work.  We find he is physically capable of performing sedentary work, such as a cashier or ticket taker.


Pat Lewis testified on Defendants' behalf that jobs are regularly and steadily available in the Anchorage labor market as cashiers and ticket takers.  We find Employee is fairly well educated and well spoken.  He has performed a number of different jobs in the past, including being self‑employed. We find he has undertaken various jobs without specific training.  We find he has the mental ability to perform the duties of a cashier, telephone solicitor, or ticket taker.


Employee's gross hourly wage at the time of injury was $9.50. Remunerative employment according to AS 23.30.041(p) would have to pay $5.70 per hour. We find cashiers and ticket takers are paid an average hourly wage which exceeds this amount. If we use Employee's GWE instead of his gross hourly earnings as the basis for comparison, we find these jobs pay substantially more than his GWE at the time of injury.


We find jobs are readily and continuously available which Employee Could perform.  These jobs provide wages exceeding his GWE and his gross hourly rate of pay at the time of injury.  We find remunerative employment is readily and steadily available.  We conclude Employee is not permanently totally disabled.

III.  WHAT IS EMPLOYER'S PERMANENT PARTIAL IMPAIRMENT?


AS 23.30.190 provides in part:


(a) in case of impairment partial in character but permanent in quality and not resulting in permanent total disability, the compensation is $135,000 multiplied by the employee’s percentage of permanent impairment of the whole person.  The percentage of permanent impairment of the whole person is the percentage of impairment to the particular body part, system, or function converted to the percentage of impairment to the whole person as provided under (b) of this section. . . .


(b) All determinations of the existence and degree of permanent impairment shall  be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment, except that an impairment rating may not he rounded to the next five percent.  The board shall adopt a supplementary recognized schedule for injuries that cannot be rated by use of the American Medical Association Guides.


(c) The impairment rating determined under (a) of this section shall he reduced by a permanent impairment that existed before the compensable injury. . . .


Subsection 190(c) does not specifically state whether subsection 190(b) applies to the rating of the pre‑existing permanent impairment.  However, the language of 190 (b) is mandatory: "All determinations of permanent impairment shall be made strictly and solely under the whole person determination as set out in the" AMA Guides.  No distinction is made between pre‑existing conditions and the compensable injury that is the basis for the claim.  We conclude that the rating for the pre‑existing impairment must be made under the AMA Guides in order to be used to reduce the benefit payable under subsection 190(a).


We have adopted 8 AAC 45.122 to implement AS 23.30.190. 8 AAC 45.122 provides: "Permanent impairment ratings must be based upon the American Medical Associations Guides to the Evaluation of Permanent Impairment, third edition (1988) . . . ."


We find several reasons not to reduce Employee's most recent permanent impairment rating under AS 23.30.190(c). First, Dr. Mayle's rating was based on the first edition, not the third edition, of the AMA Guides.  Therefore, it cannot be used under subsection 190(c) to reduce Employee's PPI benefits.


Second, we find subsection 190(a) recognizes that the whole person impairment rating is based on the "percentage of impairment to the particular body part, system or function converted to the percentage of impairment to the whole person. . . ."  Dr. Mayle's rating of 40 percent whole person was based on Employee's headaches and back injury; it was not based on his 1974 neck fusion.  Because the 40 percent impairment was not based on the neck condition and headaches, we find it is unnecessary to reduce Employee's present rating of his permanent impairment, which is based on his neck and shoulder injuries, for the previous rating.


Third, Dr. Kralick testified that all he rated was the impairment resulting to Employee's neck from the 1991 injury and refusion.  Accordingly, Dr. Kralick already reduced the rating for the pre‑existing condition.  Because he did not include the pre‑existing neck impairment in his rating, we find no reason to reduce the whole person rating resulting from the 1991 neck injury.


Finally we address the appropriate whole person rating.  In Morrison v. Afognak Logging, Inc., 768 P.2d 1139 (Alaska 1989) the court implicitly acknowledged our authority to apply the AMA Guides to the physicians' ratings to arrive at the correct impairment rating.


We find Dr. Kralick properly rated Employee's cervical impairment from the surgery at 9 percent.  Table 49, page 73, AMA Guides.  We find he relied upon the March 5, 1993 evaluation at BEAR Inc. , for the range of motion impairment.  We find the range of motion impairments were correctly added to compute the overall range of motion impairment at 7.5 percent.  We find Dr. Kralick correctly used the Combined Values Chart, AMA Guides at 246, to compute a 16 percent whole person impairment. Using the Combined Values Chart, we find Dr. Wickler's rating of 7 percent when combined with Dr. Kralick's 16 percent rating produces a 22 percent whole person rating.  Because Employee has been properly rated, we will deny Defendants' request to reduce Employee's permanent partial impairment rating.

IV.  WAS THE MAYO CLINIC PROPERLY PAID?


As 23.30.095(f) provides:


All fees and other charges for medical treatment or service shall be subject to regulation by the board hut may not exceed usual, customary, and reasonable fees for the treatment or service in the community in which it is rendered, as determined by the board.  An employee may not be required to pay a fee or charge for medical treatment or service.


We disagree with Employee's contention that Defendants' arranging for his travel and evaluation at the Mayo Clinic was an agreement to pay the clinic's charges in full.  There is no basis in law to support this proposition, and there was no evidence of such an agreement.  In fact, Defendants' adjuster specifically testified that she did not make any agreements with the Mayo Clinic regarding payment of the clinic's charges.  We conclude payment of the clinic's charges are governed by AS 23.30.095(f).


We have adopted 8 AAC 45.082(i) to implement subsection 95(f).  Under 8 AAC 45.082(i)(1) the "fee may not exceed the physician actual fee or the usual, customary, and reasonable fee as determined under this subsection whichever is lower." Under 8 AAC 45.082(i)(3) the usual, customary, and reasonable (UCR) fee must he determined based on the 90th percentile of the range of charges of the organization selected under 8 AAC 45.082(i)(2).


Under 8 AAC 45.082(i)(2) the Board issued Bulletin 89‑03 for the Alaska Workers' Compensation Board's Manual. The Board selected Medial Data Research, Inc. (MDR), as the organization whose schedule of charges would be used as the basis for determining the 90th percentile.


Defendants' adjuster testified she arranged for MedCheck to determine the appropriate payment for the Mayo Clinic.  Elizabeth Cline, an employee of MedCheck, testified MDR's schedule was used to determine various charges by the Mayo Clinc exceeded the 90th percentile of the UCR.  Accordingly, based on MedCheck's recommendation Defendants paid the Clinic only at the 90th percentile, not the full fee charged.  We find Defendants paid the Mayo Clinic in accordance with the law and our regulations.  We will deny Employee's request that Defendants pay the Mayo Clinic's charges in full.

V. IS EMPLOYEE ENTITLED TO STATUTORY MINIMUM ATTORNEY'S FEES?


AS 23.30.145 provides in pertinent part:


(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may he allowed only on the amount of compensation controverted and awarded. . . .


(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


We find Employee was not successful in his claims for PTD benefits, that his leg condition was related to his employment, or for payment of the Mayo clinic's bill in full.  Accordingly, no benefits were awarded and no attorney's fees are due under AS 23.30.145(a).


We find Defendants have been paying Employee permanent partial impairment benefits.  Because Employee is in the reemployment process, under AS 23.30.190 and AS 23.30.041(k) permanent impairment benefits have been paid every two weeks rather than in a lump sum.  Because Defendants were paying permanent impairment benefits while contending they were not due, we find Defendants resisted but did not controvert Employee's benefits.  See Bradley v. Mercer, 563 P.2d 880 (Alaska 1977); Coffey v.  Vertecs Corp., 3AN‑87‑6848 (Alaska Super. Ct.) (February 27, 1988).


As his permanent impairment benefits were resisted and not controverted, no fee is due under subsection 145(a).  Because Employee's attorney requested fees under subsection 145(a), we are unable to award attorney's fees under subsection 145(b). Accordingly, we will deny the claim for statutory minimum attorney's fees.


ORDER

1.  Employee’s claim that his leg condition is related to his employment is denied and dismissed.


2.  Employee’s claim that he is permanently total disabled at this time is denied and dismissed.


3.  Defendants' request that we reduce Employee's permanent partial impairment rating is denied and dismissed.


4.  Employee's request for payment in full of the Mayo Clinic's charges is denied and dismissed.


5.  Employee's request for statutory minimum attorney's fees is denied and dismissed.


Dated at Anchorage, Alaska this 9th day of December, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom 


Rebecca Ostrom,



Designated Chairman



/s/ Florence Rooney 


Florence Rooney, Member



/s/ Patricia Vollendorf 


Patricia A. Vollendorf, Member

RJO;rjo


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Jack B. Kirks, employee/applicant; v. Mayflower Contract Services, employer; and Continental insurance Company, insurer/defendants; Case No. 9128500; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 9th day of December, 1993.



Flavia Mappala, Clerk
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