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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

SCOTT R. ROBERTS,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9034054



)

VECO, INC.,

)
AWCB Decision No. 93-0314



)


Employer,
)
Filed with AWCB Anchorage



)
December 9, 1993


and
)



)

EAGLE INSURANCE GROUP,
)



)


Insurer,
)


  Defendants.
)

                                                                                  )


Employee's petition asking for his claim to be held in abeyance was heard at Anchorage, Alaska, on December 2, 1993.  The parties agreed at a November 15, 1993 pre-hearing conference that the hearing would be based on the written documents in the Board's file.  Employee is represented by attorney Michael J. Patterson.  Defendants are presented by attorney John Miller.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

Employee filed a notice of injury on September 18, 1992, alleging he had been exposed to harmful chemicals in the summer of 1990 while working on the Exxon Valdez oil spill clean up.  Defendants filed a notice on October 1, 1992 controverting the compensability of Employee's injury.  Defendants contended Employee failed to give notice in accordance with AS 23.30.100 and that there was not medical documentation supporting his injury.


Employee filed a claim for medical and various other benefits on February 3, 1993.  On March 4, 1993 Defendants filed a notice controverting his claim.  They again contended AS 23.30.100 barred his claim and that AS 23.30.105 also barred his claim.  Defendants also alleged he was not injured in the course and scope of employment, that some later employer may be liable for his condition, and that there were no medical documents supporting his claim.

   On August 25, 1993, Employee filed his petition requesting that his claim be held "in abeyance until the resolution of his maritime claim.  (See Sharp v. Honson Bros. Corp., 973 F.2d 423 (5th Cir., 1992))." Employee did not cite any authority from Alaska case law to support his request.  Employee did not file any written argument in support of his request.  It is not clear exactly what relief Employee seeks.


Defendants filed a conditioned non-opposition to his petition.   They do not oppose the request so long as the only effect will be to toll the time limitations in AS 23.30.110(c) to the date of the resolution of his maritime claim.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.110(c) provides in part:


If the employer controverts a claim on a board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied.


We have consistently denied employers' requests for dismissal under AS 23.30.110(c) when the notice of controversion was filed in response to an injury report and before a claim was filed. We have repeatedly held that subsection 110(c) requires a claim to be controverted, and the notice of injury is not a claim.  Roth v. Glacier State Telephone, AWCB Decision No. 89-0238 (September 7, 1989); Thornton v. North Star Stevedoring, AWCB Decision No. 87-0127 (June 9, 1987); aff'd 3 AN 87-6512CI (Alaska Super Ct., April 21, 1988); Hansen v. Burton Carver & Co., AWCB Decision No. 85-0242 (August 23, 1985).  We conclude Defendants' initial notice of controversion would not commence the running of subsection 110(c).


After Employee filed a claim, Defendants again filed a notice of controversion on a board-prescribed form.  We find this controversion commences the running of the limitation period in AS 23.30.110(d).  Employee has until March 4, 1995 to request a hearing or his claim is denied under subsection 110(c).


Employee asked that his claim be held in abeyance.  Generally, we do not take an active role in pursuing a claim when the injured worker is represented by counsel.  We do not routinely schedule conferences, hearings or perform investigations unless one of the parties' representative requests such action.  Accordingly, if Employee does not pursue his claim and if Defendants agree not to seek any determinations from us, his claim will be held in abeyance.  There is not reason for us, his claim will be held in abeyance.  There is no reason for us to enter an order to that effect.


If Employee is seeking a tolling of the time limit in AS 23.30.110(c), we find no readily apparent authority in the Alaska Workers' Compensation Act which permits us to toll that time limit.  Employee cited nothing in our law to support his request, if this in fact was his request.  Because he has more than one year to resolve his maritime claim, we find no reason at this point to devote our time to researching the issue of whether we have authority to toll the time limit of subsection 110(c).  If Employee is unable to resolve his maritime claim within the next year, he may again make his request and cite supporting authority for the Board's consideration. 


ORDER

Employee's request that we hold his claim in abeyance is denied and dismissed.


Dated at Anchorage, Alaska this 9th day of December, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom 


Rebecca Ostrom,



Designated Chairman



 /s/ S. T. Hagedorn


S. T. Hagedorn, Member



 /s/ Patricia A. Vollendorf 


Patricia A. Vollendorf, Member

RJO:rjo


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is full, true and correct copy of the Decision and Order in the matter of Scott R. Roberts, employee/applicant; v. VECO, Inc., employer; and Eagle Insurance Group, insurer/defendants; Case No. 9034054; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 9th day of December, 1993.



Flavia Mappala, Clerk
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