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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

REGINA MARSHALL,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9201096



)

TUNDRA TOURS,
)
AWCB Decision No. 93-0315



)


Employer,
)
Filed with AWCB Fairbanks



)
December 10, 1993


and
)



)

INDUSTRIAL INDEMNITY,
)



)


Insurer,
)


  Defendants.
)

                                                                                  )


This claim for temporary total disability (TTD) benefits and interest was heard at Fairbanks, Alaska on November 2, 1993.  The employee represented herself.  Attorney Joe Cooper represented the defendants.  The record closed at the end of the hearing.


It is undisputed the employee was injured while working for the employer when helping an impaired student off a school bus on January 23, 1992.  While struggling with the student, she caught her arm and felt a pop in her left wrist.  She had loss of motion of the wrist and experienced a sharp pain, which increased through the day.  She was seen in the emergency room, given a splint for left wrist pain, and subsequently followed up with Edwin Lindig, M.D.


SUMMARY OF EVIDENCE

In his January 27, 31, 1992 physician's reports, Dr. Lindig reported the employee had some paresthesias of her hand and he suspected a wrist sprain and carpal tunnel syndrome.  Her initial treatment included rest and limitation of activity.


Later, she saw John Joosse, M.D., who agreed with the diagnosis of a traumatic carpal tunnel syndrome and left wrist sprain.  He treated her with nonsteroidal anti‑inflammatories, a splint, and progressive occupational therapy activity.  On one occasion she was given a corticosteroid injection into the radial styloid, with limited relief. (See, Joosse reports dated February 12, 26, March 3, 23, 1992.)


Subsequent treatment with Dr. Joosse included the use of vitamin B6, Naprosyn, and continued occupational therapy activities, including heat modalities and progressive exercise.  The employee experienced some relief from her pain, although with repetitive use or power use of her extremities she continued to have wrist and hand pain. (See, Joosse April 5, 12, 28, May 8, 19, June 9, 1992 reports.)


On July 16, 1992, the employee saw Michael James, M.D., for an employer medical evaluation.  According to Dr. James' July 16, 1993 report, the employee noted dull aching left wrist pain, which was occasionally sharp with activity.  There was paresthesias of a variable degree to the index, middle, and ring finger of the left hand.  Dr. James reported weakness which was associated with her pain.  He also reported swelling of the wrist and hand intermittently, particularly with continued attempts at heavy activity.


Dr. James concluded the employee continued to experience a mild carpal tunnel syndrome and dictated the following recommendations and conclusions:


1.  I would suggest treating this at least for the next three months with a gauntlet‑type protection, either using one of these bowling gloves and if that works to give her some relief and protection of the wrist, then I would have a leather gauntlet made for her so she can continue with normal activities.


2.  Using the gauntlet, the patient should be able to return to her previous occupation as a school bus attendant.


3.  If there is no improvement in this lady's complaints 2‑3 months from now, then I would suggest possible exploration of the left medial nerve at the wrist.  My expectation would be that there is some mild and very focal compression or there is some interneural scarring which has occurred trapping some of the sensory fascicles.


This lady is not yet medically stable in this regard.  However, she would be after the above options have been dealt with.


I believe she probably will have some degree of permanent impairment as a result of this injury.


The patient does not require any retraining. believe that hopefully with some time and protection, this will abate.  If not, then the carpal tunnel release would be in order.


Based on recommendation number 2 above, the insurer resisted paying her claim for continuing TTD benefits and told her she had a release to return to work. (See, e.g., December 12, 1992 note by insurer adjuster Ernesta Waters.) The employee testified she was not mailed a copy of Dr. James' report until December 2, 1992.  Upon finally receiving the report she took a copy to her employer.  On December 7, 1992, the employer concluded the language did not release her to work and would not allow her to work without a clear statement releasing her for work.  She tried doing a similar job for another bus company but found she was not able to do the work.


Meanwhile, on December 7, 1992 Dr. Joosse stated he agreed with Dr. James that the employee was able to work and that there had been no change in her condition, as indicated by Dr. James.  On January 12, 1993, however, Dr. Joosse concluded her condition had deteriorated and recommended a carpal tunnel release.  On March 10, 1993 Dr. James stated he agreed that the employee's splint had not resolved her problem and recommended the carpal tunnel release. On page 2 of his March 10, 1993 report, Dr. James stated:


At this juncture I would recommend that the patient be considered for a left carpal tunnel release in view of the protracted symptoms and now objective electradiagnostic and clinical signs of carpal tunnel syndrome.  I doubt that she will respond to continued conservative measures.


I would suggest a rather complete decompression of the carpal tunnel as I suspect the area of compression is rather discrete (given the fact that there is only a delay of the motor latency).


To answer the insurance company's questions:


1.  This lady has evidence of a left carpal tunnel syndrome.


2.  I believe her complaints and findings have increased since she was seen here in July and October 1992.


3.  I would agree with Dr. Joosse that this patient does require surgical intervention at this time I and I believe it will eliminate the problem . . . .


On April 8, 1993 Dr. Joosse performed a left carpal tunnel release.  On July 7, 1993, Dr. Joosse wrote that she was able to return to work, without restrictions.


The sole issue we are asked to decide is whether the employee is entitled to TTD benefits covering the periods of August 12, 1992 to October 26, 1992 and November 23, 1992 to January 1, 1993, with associated interest. These contested periods cover the time before the employee was able to receive a copy of her "release to work" by Dr. James and during which the defendants claim she was medically stable.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Alaska Workers’ Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment." AS 23.30.265(10). The Act provides for benefits at 80% of the employee's spendable weekly wage while the disability is "total in character but temporary in quality," AS 23.30.185, but doesn't define TTD.  Nevertheless, § 185 does limit the duration of TTD to the date of medical stability.  AS 23.30.265(21) defines medical stability:


"medical stability" means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days;

Moreover, Bailey v. Litwin Corp., 713 P.2d 249 (Alaska 1986), "stands for the proposition that 'medical stability' is irrelevant in determining cessation of TTD benefits if the employee has returned to work." Olson v. AIC/Martin J.V., 818 P.2d 669, 673 (Alaska 1991).  If TTD benefits are to be terminated because the employee has returned to work, however, it must be shown that the employee is capable of steady and readily available employment. Id. at 674.  Thus, under AS 23.30.185 and 265(10) and the case law,TTD ceases when 1) the employee reaches medical stability, or 2) the employee has returned to steady and readily available employment, whichever comes first.


"AS 23.30.120(a)(1) creates the presumption of a compensable disability once the employee has established a preliminary link between employment and injury." Wien Air Alaska v. Kramer, 807 P.2d 471, 474 (Alaska 1991).  That the employee "suffered a work related injury for which he received compensation from [the employer] is sufficient to establish a preliminary link between his employment and his continuing disability thus implicating AS 23.30.120(a)." Id. at 474, n.6.


The defendants argue the employee was medically stable by September 1, 1992, 45 days after Dr. James' July 15, 1992 report, based on AS 23.30.265(21). Although on December 7, 1992, Dr. Joosse concluded the employee's condition was unchanged, thus raising a presumption of medical stability, we find clear and convincing evidence to the contrary in Dr. James' March 10, 1993 report that the employee's condition would improve with surgery and in Dr. Joosse's changed opinion dated January 12, 1993 recommending surgery and in Dr. Joosse's conclusion and the employee's testimony that her condition has improved since the April 1993 surgery.


In short, based on the medical record and the employee’s testimony, we find the employee has established a presumption of continuing compensability in this case.  To overcome the presumption, the defendants rely, in part, on Dr. James' July 16, 1992 "release to work".  Eventually, however, all examining and treating physicans, including Dr. James, concluded the employee's condition did not improve after the trial release to work but would improve with surgery.  Since uncertainty as to the substance of medical testimony must be resolved in favor of the employee, we find the defendants have not submitted substantial evidence of medical stability, during the contested periods, to overcome the presumption.  See, Beaucamp v. Employers Liab.  Assurance Corp., 477 P.2d 933 (Alaska 1970).  Additionally, the defendants have not shown that the employee was capable of any other steady and readily available employment, during the disputed periods, in order to overcome the presumption.


Even if the defendants had submitted substantial evidence to overcome the presumption, we would find the employee proved her claim by a preponderance of the evidence.  It is undisputed that her medical condition has improved since the time of her carpal tunnel release, thus demonstrating she was not medically stable.  Additionally, there was no showing that she could do the work required by the employer or that any other jobs were steady and readily available within her capabilities, during the period of her claim.  Accordingly, we conclude the employee is entitled to an award of TTD benefits covering the period of August 12, 1992 to October 26, 1992 and November 23, 1992 to January 1, 1993.  The defendants shall also pay the employee interest on this unpaid compensation pursuant to Land and Marine Rental Company v. Rawls, 686 P.2d 1187 (Alaska 1984).


ORDER

The defendants shall pay the employee TTD and interest covering the periods of August 12, 1992 to October 26, 1992 and November 23, 1992 to January 1, 1993.


Dated at Fairbanks, Alaska this 10th day of December, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown 


Fred G. Brown



Designated Chairman



 /s/ John Giuchici 


John Giuchici, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Regina Marshall, employee/applicant; v. Tundra Tours, employer; and Industrial Indemnity, insurer/defendants; Case No. 9201096; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 10th day of December, 1993.



Cathy D. Hill, Clerk
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    �If the defendants had a valid basis to resist compensation payments in Dr. James July 15, 1992 report, it appears they lost their grounds in his March 10, 1993 report.  Based on our conclusions below, although we do not make this determination, it appears the continuing controversion was frivolous, under AS 23.30.155(o). Although the Employment Security Devision issued an unemployment insurance (UI) determination on December 29, 1992 which found the employee able to work as an apartment manager or dog groomer and, therefore, eligible to begin receiving UI benefits, the defendants have not proven that such jobs were steady and readily available and within the employee's capabilities before that time.  The employee does not seek TTD or other benefits for periods she received UI benefits.







