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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

AUGUST P. WAHRER,
)



)


Employee,
)


  Respondent,
)
INTERLOCUTORY



)
DECISION AND ORDER


v.
)



)
AWCB Case No. 9221349

DURETTE CONSTRUCTION CO., INC.,
)



)
AWCB Decision No. 93-0321


Employer,
)



)
Filed with AWCB Anchorage


and
)
December 16, 1993



)

FIREMAN'S FUND INSURANCE CO.,
)



)


Insurer,
)


  Petitioners.
)

                                                                                       )


This petition to dismiss the respondent's claim was submitted for decision on the written record.  The employee was represented by Lloyd Barber.  The petitioners were represented by attorney Rhonda Reinhold.  The record for this petition closed on November 16, 1993. (Paul Grossi November 4, 1993 letter to the parties).


ISSUE

Whether to grant, on the written record, the petitioners' request to dismiss the respondent's claim for failure to cooperate with discovery, and because all benefits due have allegedly been paid.


CASE SUMMARY

The respondent filed an application for adjustment of claim on January 6, 1993, alleging he suffered an injury while working for the employer on September 22, 1992. He requested temporary total disability benefits from September 22, 1992 and continuing, a compensation rate adjustment, transportation costs, penalty, vocational rehabilitation, attorney's fees and costs, and "unpaid compensation". In addition, the application accuses the petitioners of "frivolously or unfairly" controverting compensation.


The petitioners' answer admitted liability for temporary total disability from September 23, 1992 through December 3, 1992. They also paid benefits from December 4, 1992 through January 4, 1993 "under reservation of rights while employer and carrier continue to determine relationship of disability, if any, to injury of September 22, 1992." (Petitioners' answer at 1).  The petitioners denied liability for all other benefits.


In addition, petitioners asserted several affirmative defenses. First, they maintain the injury may have been proximately caused by the employee's intoxication or drug consumption. Second, the injury was only a temporary aggravation of a preexisting condition.  Third, the respondent failed to "mitigate his disability/damages." Fourth, the respondent's claim may he barred by AS 23.30.022. (Petitioners' answer at 3‑4).


A prehearing conference was held on March 22, 1993 in Anchorage.  During the conference, the parties disputed whether release‑of‑information forms, which petitioners requested the respondent to complete, were too broad, or not.  The parties left the conference stating they would attempt to resolve the release issue.


In a letter dated April 16, 1993, petitioners' attorney Reinhold sent Barber, the respondent's hearing representative, a letter expressing frustration at the respondent's refusal to sign release forms.  Reinhold explained that she used Board‑issued subpoenas to attempt to get information, and she again requested written release.  Reinhold also sent interrogatories for the respondent's completion.


Petitioners never heard from respondent or hearing representative Barber.  Therefore, they filed a petition to dismiss on June 9, 1993. In their memorandum accompanying the petition, they argue that all benefits due have been paid, and there is no evidence "currently in the record to support" the respondent's claims for disability benefits and a compensation rate adjustment. Further, petitioners assert that "any evidence employee may have which is not now in the record must, in any event, he excluded from consideration by the Board given employee's obstructive behavior with regard to employer's discovery/investigation efforts." (Petitioners' June 9, 1993 memorandum at 3).


Petitioners go on to argue that under 8 AAC 45.054, the respondent may not introduce as evidence information properly requested by petitioners, which respondent refuses to release.  They also argue that AS 23.30.107 mandates that an employee provide authority to obtain medical and rehabilitation information "relative" to the employee's injury.  Finally, petitioners argue that the respondent's other claims for compensation benefits, transportation costs and a compensation rate adjustment must be dismissed "as a matter of law." (Petitioners, memorandum at 1172).


In their conclusion, petitioners request dismissal for lack of evidence and refusal to cooperate with discovery.  Alternatively, they request exclusion of evidence under 8 AAC 45.054(d), and also that we set this matter for hearing.  Finally, they ask that we assess costs against either the respondent or Barber under Alaska Rule of Civil Procedure 37(a). The costs were related to the petitioners' discovery efforts.


Neither the respondent nor Barber responded to the petition. On September 13, 1993 Reinhold sent Barber a letter noting he had not responded to any pleadings, and that Barber had indicated to paralegal Traci Tellef that the respondent may have permanently relocated to Arkansas.  Neither Barber nor the respondent filed a reply to the September 13, 1993 letter.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.107 provides: "Upon request, an employee shall provide written authority to the employer, carrier, rehabilitation provider, or rehabilitation administrator to obtain medical and rehabilitation information relative to the employee's injury.  Our regulation 8 AAC 45.054(c) states: "Upon the petition of a party, the board will, in its discretion, order other means of discovery."  Finally, 8 AAC 45.095(c) states:


If after a prehearing an order to release information is issued and an employee refuses to sign a release, the board will, in its discretion, limit the issues at the hearing on the claim to the propriety of the employee's refusal. If after the hearing the board finds that the employee's refusal to sign the requested release was unreasonable, the board will, in its discretion, refuse to order or award compensation until the employee has signed the release.


Here, we find the respondent has failed without excuse to cooperate in providing information to petitioners so they can complete discovery.  Based on the documents in the record, we find the respondent’s refusal to cooperate unreasonable and inexcusable.


Nonetheless, we find it is inappropriate to dismiss his claim for benefits on the written record, particularly since the statutory presumption in AS 23.30.120 generally applies to claims for benefits.  Moreover, we find no authority to dismiss a claim (and petitioners have supplied none) based on a party's mere refusal to cooperate in discovery.  Our regulation 8 AAC 45.095(c) appears to limit our authority to essentially staying an award of compensation until the release is signed.  In any case, we believe the respondent should be given an opportunity to pursue his claim and testify in an oral hearing.


However, the petitioners clearly have the right to seek discovery and gather evidence to defend their positions We find the respondent has hampered petitioners' reasonable discovery efforts, We have reviewed the releases of information which the petitioners requested respondent to sign so they could proceed with discovery. We find the releases are appropriate for the issues in this case. Pursuant to AS 23.30.107, 8 AAC 45.054 and 8 AAC 45.095(c) we order the respondent to sign the releases, without amendment, and return them to the petitioners within 30 days. If the respondent refuses to do so, we will apply a AAC 45.054(d) and 8 AAC 45.095(c) as appropriate at the oral hearing on the merits of his claim.


Either party may subsequently request an oral hearing on the merits of this claim under AS 23.30.110. The employee should note that AS 23.30.110(c) states in relevant part: "If the employer controverts a claim on a board‑prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied."


We have previously concluded that AS 23.30.110(c) is an example of what Professor Larson calls a "no‑progress" rule.  Under this type of rule, a claim may be dismissed solely due to failure to prosecute it or to request a hearing within a specified time period.  See, generally, 2B; A. Larson, The Law of Workmen's Compensation, Section 78.84, pp. 15‑410 et seq. (1986).  In Adams v. Valdez Outfitters, AWCB No. 90‑0111 at 4‑5 (May 23, 1990); aff'd 3 AN‑90‑5336 CI (Alaska Superior Court, July 17, 1991), we stated that "claim denial is both mandatory and effective without any proceedings" because the statute provides "the claim is denied" rather than "shall be" or "may be dismissed by the board."


In this case, the employer has controverted the employee's claim. The employee is on notice that the limitations period is running.


We next address the petitioners' request to assess Rule 37(a) sanctions against the employee.  We find the petitioners have not provided any legal support for their suggestion we have authority to apply Rule 37(a) in this administrative setting.  In any event, we decline to rule on this issue until the oral hearing on the merits of this claim.  At that time, the employer will have the opportunity to argue why we have authority to sanction a workers' compensation party under Alaska Rule of Civil Procedure 37(a).


ORDER

1.  The petitioners' request for dismissal of the respondent's claim is denied at this time.


2.  The respondent shall provide petitioners with all releases of information requested so far.  These releases shall be provided within 30 days of this decision.


Dated at Anchorage, Alaska this 16th day of December, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.R. Torgerson 


M.R. Torgerson, Designated Chairman



 /s/ S.T. Hagedorn 


S.T. Hagedorn, Member


If compensation is payable under terms of this decision, it is due oil the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and order in the matter of August P. Wahrer, employee/respondent; v. Durette Construction Company, Inc., employer; and Fireman's Fund Insurance Company, petitioners/defendants; Case No. 9221349; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 16th day of December, 1993.



Flavia Mappala, Clerk
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    �The petitioners had sent the respondent interrogatories on February 5, 1993.  The respondent did not answer them.










