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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

GLADE BIRCH,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 8513842


v.
)



)
AWCB Decision No. 93-0323

SOUTH CENTRAL COUNSELING CENTER,
)



)
Filed with AWCB Anchorage


Employer,
)
December 17, 1993



)


and
)



)

PACIFIC MARINE INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

                                                                                  )


We heard this claim for permanent partial disability benefits, attorney's fees and costs in Anchorage, Alaska on September 1, 1993.  The employee was present and was represented by attorneys Joseph Josephson and Daniel Bair.  The employer and insurer were represented by attorney Shelby Nuenke‑Davison.  Because all available hearing time was used up, we left the hearing record open for written closing arguments.  The record closed on September 29, 1993 when we next met after briefs and replies were due.


ISSUES

1.  Whether the employee is eligible for unscheduled permanent partial disability benefits for his June 26, 1985 lower back injury.


2.  Whether to award attorney's fees and costs.


CASE SUMMARY

The employee worked as a psychologist for the employer from 1983 until June 30, 1989 when he went into private practice on a full‑time basis.  He testified that on June 26, 1935, he heard his back "snap" while attempting to stop patients of South Central Counseling Center from forcing a pool table through a hallway.  The employee asserted he did not have a significant back problem prior to this date.  He was treated for a prior hack incident by Adrian Barber, D.C., on September 12, 1983.  Although Dr. Barber described the employee's pain as "sharp" and "constant," the employee testified the back problem was trivial.


The employee was examined by H.S. Reese, M.D. , on July 2, 1985.  Dr. Reese remarked about the injury and also noted the employee had experienced past back problems "with pain in both lower limbs but nothing like the present." (Reese July 2, 1985 chart notes).  Dr. Reese noted a stooped stance and cautious gait with a tendency to protect the left side.


The employee reported his condition had improved since the previous day when he requested pain medication.  He stated he had no bowel problems and had no pain into his lower limbs after the injury.


Dr. Reese diagnosed a herniated nucleus pulposus, L5‑S1.  The doctor stated: "He does not have acute nerve root compression creating radiculopathy at the moment, but in all probability has a degenerated disc at this level and perhaps some mild herniation." Dr. Reese ordered x‑rays and a CT scan.  After reviewing those films, Dr. Reese thought the employee had "a disc protrusion at L4‑5 and a disc herniation at L5‑S1, both to the left side." Dr. Reese requested a second review by James Pister, M.D.


According to a July 19, 1985 chart note of Dr. Reese, Dr. Pister agreed there was a "lesion at both L4‑5 and L5‑S1."  Dr. Reese had referred the employee (who was already improving) to physical therapy, and he treated the employee "in a non‑invasive fashion."  The employee continued with monthly examinations by Dr. Reese until November 26, 1985 when Dr. Reese reported the employee was "doing reasonably well" and coping with his discomfort.


After the latter date, the employee was not examined by a physician until July 11, 1986.  The employee testified he did not miss any work time during the period since his injury, Dr. Reese examined the employee on July 11, 1986.  The employee reported he could not drive to Soldotna without stopping and getting out of his car several times, and riding in planes was bothersome.  Dr. Reese rated the employee's permanent impairment at 17 percent of the whole person.


Dr. Reese's July 11, 1986 lengthy chart note indicates that because the employee was able to perform his work for the employer, Dr. Reese did not restrict work activities.  However, he recommended a 20‑pound lifting limit, and avoidance of continuous bending, stooping or squatting.  In addition, the doctor advised the employee should not sit or stand for more than an hour at a time.  Otherwise, the employee was released to any kind of work, and Dr. Reese noted the employee's work at the time met those restrictions.  Dr. Reese referred the employee to Alpine Physical Therapy for training in proper body mechanics.


On August 25, 1986 the employee was examined by Laurence Wickler, D.O., at the employer's request.  The employee reported to Dr. Wickler that he was relatively symptom free until a few weeks before when "a long ride" increased his symptoms.  The employee reported intermittent low back and leg pain.


Dr. Wickler's impression was chronic lumbosacral strain with intermittent acute exacerbations.  After reviewing the employees radiographs and CT scan, the doctor stated: "The bulging discs at the level L4‑5 and L5‑S1 may he of little clinical significance."  However, the doctor asserted the employee was "doing quite nicely." Dr. Wickler felt the employee could continue in his duties for the employer, but he would probably experience exacerbations from periods of prolonged sitting.


On September 12, 1986 the employee reported to Dr. Reese that a sneeze two weeks earlier caused him back distress.  Dr. Reese applied traction, and the employee's pain was eliminated.


The employee did not seek further medical treatment for his back until over three years later.  During this interim period, he resigned as executive director of South Central Counseling and opened a private counseling business.  He returned to see Dr. Wickler on September 29, 1989.  The employee reported he had continued to have low back and leg pain, but he controlled it with self‑hypnosis.  The doctor's chart notes state:


He became more profoundly painful approximately one month ago with a decrease in sensation over his left foot.  His symptomatology has somewhat improved.  The sensation seems to be back and he has less pain, but he cannot sit in a counseling session without having to get up and move about.


Dr. Wickler felt the employee's symptoms were degenerative in nature.  He expressed a belief that a herniated disc was "still present." He recommended a magnetic resonance image (MRI) and Feldene.


Richard Hill, M.D., performed the MRI on October 6, 1989.  Dr. Hill found loss of T2 signal at the L4‑5 and L5‑S1 interspaces, with mild disc protrusions indicating small subligamentous extrusions of centrum.  He added: "These can be visualized only in sagittal images, however, and axial images do not demonstrate significant deformity of canal or thecal sac.  No displacement of nerve roots is apparent."  (October 9, 1989 magnetic imaging report).


On November 3, 1989 the employee returned to Dr. Wickler reporting intermittent back and leg pain.  Regarding etiology of the symptoms, the doctor stated: "I suspect he had degenerative disk disease before his initial injury and this is an acute exacerbation of a pre‑existing condition." Dr. Wickler recommended an exercise program to get the employee in aerobic condition.


The employee was again examined by Dr. Wickler on January 19, 1990 and May 22, 1990.
  On the latter date, the employee reported he could not sit down but could only lie or stand.  Dr. Wickler found the employee neurologically intact, with only intermittent, mild left leg pain.  Dr. Wickler recommended physical therapy and a checkup in a few weeks.


On June 4, 1990 the employee was rear‑ended while driving his 1981 Subaru station wagon.  The employee testified the impact of the collision broke the driver's seat.  He was examined at Providence Hospital and released.


In his deposition, the employee testified that up to the time of the auto accident, his earnings had steadily increased. (Employee deposition at 27‑28).  He described himself as a workaholic who labored ten to twelve‑hour days up to that time.


On June 6, 1990 Dr. Wickler examined the employee, noting he was "doing much better" with improved low back symptoms to the point the employee could sit for 15 to 20 minutes at a time.  Dr. Wickler remarked about the auto accident but found the employee complaining primarily about neck pain.  He added: "His low back did not seem to be reinjured in this accident.  Dr. Wickler advised the employee to return in eight weeks and referred the employee to Michael Eaton, M.D., for his neck complaints.


Dr. Eaton ordered MRIs of both the cervical and lumbar spine because the employee felt his low back had "really become much more uncomfortable . . . ." (Eaton July 17, 1990 chart note).  David Moeller, M.D., executed the MRIs.  He found no changes indicating a herniated disc in the cervical spine but noted some bulging of the annulus at the C6‑7 and C5‑6 levels.  He also noted some bony spurring at the C5‑6 level.  Dr. Moeller found central disc herniations at the L4‑5 and L5‑S1 levels.


The employee indicated to Dr. Eaton he wanted to manage his condition conservatively because he planned to retire to the Olympic Peninsula in a year.  If this mode failed, he would have surgery between jobs. (Eaton July 30, 1990 chart note).


On August 27, 1990, Dr. Eaton responded to adjuster Dick Stone's inquiry whether the employee's lumbar condition was worsened materially by the June 4, 1990 accident.  Noting the employee indicated he "hurts worse" after the accident, Dr. Eaton nevertheless wrote that he was unable to answer the question directly because he did not treat the employee prior to the accident.  He referred Stone to Dr. Wickler for such an opinion.


Subsequently, the employee received lumbar epidural steroid injections from Joe Chandler, M.D. In a September 10, 1990 chart note, Dr. Eaton noted "marked ongoing symptomatology" from the disc herniations.  The doctor related that the employee could not sit or stand for more than two hours.  This required the employee to schedule time to lie down for a few minutes. Dr. Eaton advised continued use of a TENS unit, anti‑inflammatories and reexamination in two months.


The employee returned to Dr. Eaton in October and November 1990, reporting continued back and neck pain. (Eaton October 26, 1990 and November 30, 1990 chart notes) Low back surgery was scheduled for December 19, 1990.


Prior to the surgery, the employee was examined by Edward Voke, M.D., at the employer's request. (Voke December 10, 1990 report).  Dr. Voke's examination was limited to a review of the employee's cervical problem.  Dr. Voke concluded the cervical problem was "due in whole" to the auto accident.  Dr. Voke also stated: "There are no factors affecting his ability to return to work."


Dr. Eaton performed surgery as scheduled.  His postoperative diagnosis was L4‑5 and L5‑S1 herniated nucleus pulposus.  He performed a diskectomy and lateral fusion in that area, (Eaton December 19, 1990 operative report).
  The discharge diagnosis was "symptomatic lumbar degenerative disc disease." (December 26, 1990 discharge summary). On October 11, 1991 Dr. Eaton rated the employee's low back permanent impairment at 24 percent of the whole person.


At a May 15, 1992 examination, the employee reported continued back and neck pain.  Dr. Eaton noted the employee could sit for two hours but then scheduled a one‑hour break to lie down.  Dr. Eaton told the employee he would probably have some permanent problems sitting eight hours per day.  Regarding the neck pain, Dr. Eaton scheduled surgery for June 4, 1990.  He performed a C5‑6 and C6‑7 diskectomy and Cloward procedure on that date.


The employee testified he moved to Sequim, Washington and is building a house there.  He stated he now walks one to two hours per day.  He testified he never intends to retire.  Currently, he flies to Alaska every other week to continue his counseling practice. He hopes to get licensed in Washington.  However, he testified he could make a "lot more money" in Alaska than in Washington. 
The employee argues he has suffered a loss of earning capacity as a result of his 1985 low back injury.  He asserts he is not able to work as many hours as he once did.  He contends he was having low back problems prior to his June 1990 car accident which injured his cervical spine.  He maintains that his inability to work the same number of hours as before the accident is related to his low back problems and not his neck problems.  Nonetheless, he admitted in testimony that his work hours in the private practice he started in July 1989 were increasing up until the time of the June 1990 accident.  In his deposition, he testified he did not suffer a loss of earning capacity until his June 1990 accident, and his "practice was picking up constantly." (Employee dep. at 27 ‑ 28).


The employee testified that he is now unable to perform neuro‑psychological assessments which, he asserts, are "where the money's at." He asserted that these assessments can require up to three hours of sitting at one time which he is incapable of doing now.  He testified that getting up during the testing could affect the test results.


The employer makes a profusion of arguments.  Among them, it contends the employee did not suffer a work injury in 1985, he is not credible, and even if he suffered a 1985 work injury, it was only a temporary aggravation of a pre‑existing degenerative condition.


The employer contends that the testimony of Ed Kirby, another employee, supports its contention the employee did not sustain a 1985 injury.  The employer argues that the employee claimed Kirby witnessed the 1985 pool table injury.  In his deposition, Kirby could not recall ever watching the employee move a table or assisting him. (Kirby dep. at 5‑6).  Kirby asserted he liked the employee and "had nothing negative against" him.


The employee testified there is no contradiction in his testimony and that of Kirby.  The employee asserted in his deposition that he did not fill cut that part of the injury report which indicated Kirby witnessed the accident.  The employee testified he could not recall whether Kirby witnessed the event, or not. (Employee dep. at 20‑21).


Two other workers testified for the employer.  The first, Marcia Noren, the Human Resource Director for the employer, worked at the facility during the employee's tenure there.  She testified the employee told her he had open heart surgery at one time.  She questioned this statement because at a workshop they attended in Florida, she noticed the employee did not have any scars.


She also testified the employee complained of back pain.  She stated she arranged frequent stopovers for the employee's plane flights, but she could not recall the dates of these flights.


The second witness, Margaret Shelton, the Deputy Director of Administration for the employer, was supervised by the employee in 1986.  She testified the employee also told her of heart problems.  She also stated that in 1984 she ordered a chair for the employee because of his back problems.  She testified she doesn't think the employee is particularly honest.  She also mentioned the lack of scars on his body at poolside in Florida.  However, she testified she doesn't dispute the employee had an injury.


The third witness was James Moore, Ph.D. , the supervising psychologist at Virginia Mason Clinic in Seattle, Washington.  He also is a Professor at the University of Washington where he trains psychologists.  He did not examine the employee who refused to go to the examination.  He did review past medical and legal documents in the record.


Among those documents were records of activities the employee became involved in during the early to mid‑1970s while he was an attorney in Oregon.  The records reflect allegations of misuse of client trust accounts.  Dr. Moore asserted the records indicate anti‑social behavior.  He admitted that people who exhibit this behavior can have legitimate workers' compensation claims.  He also testified that a bright, educated person like the employee should be a more successful pain manager than an uneducated person.


Regarding neuro‑psychological assessments, Dr. Moore admitted that getting up during the tests could affect results.  However, he stated he hires psychometricians to give these tests.  He noted he also has had a back problem, and he decided to become a psychologist because it would be easy on his back.  He asserted that people with back problems can usually do sedentary work.


The employee testified he would not trust a psychometrician to do assessments.  He asserted the good psychologists don't do it that way.


The employee acknowledged he had a mental breakdown in the 1970's, and he was diagnosed with bipolar disease which has been controlled successfully with lithium since 1977.  He testified he is the only psychologist to receive a commendation from the State of Alaska.


The employee admitted he told other employees of the employer that he had heart problems because he did not want to tell them of his problems with bipolar disease.  However, he did state he has a heart condition.


Assuming we conclude the employee sustained a work injury in 1985, the employer argues that the employee's claim should be denied because his injury was only a temporary aggravation which resolved.


Two physicians, Dr. Wickler and Loy Cramer, M.D., testified by deposition about the employee's back condition.  Dr. Wickler testified that the employee had degenerative disk disease which is "commonly persistent low back pain with intermittent exacerbation of symptoms, which would include low hack and buttock pain and occasional leg pain which could be related to one leg or the other." (Wickler dep. at 5).  He asserted the condition could be aggravated by anything from sneezing to picking up a heavy object.


Dr. Wickler asserted the employee's degenerative condition preexisted the 1985 injury which was a temporary aggravation of the condition. (Id. at 6‑7).
  Dr. Wickler stated that if the employee is unable to work as a psychologist now, it would be related to his degenerative disk disease and the exacerbation from the 1990 automobile accident. (Id. at 8).  Dr. Wickler testified that the 1985 pool table incident had no substantial impact on the overall course of his disease process." (Id. at 10‑11).


The second physician was Loy Cramer, M.D., an orthopedic surgeon from Tacoma, Washington.  Dr. Cramer examined the employee on July 13, 1993.  In his July 13, 1993 report, Dr. Cramer wrote that any disability the employee may suffer "with regard to his low back is the result of degenerative disc changes and subsequent spine fusion. (Cramer report at 6).  He asserted that the employee would have been medically stable within six months following the June 1985 injury.  He asserted that from an objective standpoint, the employee can work as a psychologist bur may require more time standing than sitting.  Regarding the 1985 accident, the doctor added that further testing was unnecessary, and treatment would not improve his condition.


In his deposition, Dr. Cramer testified that the 1985 injury was not a substantial factor in bringing about the employee's low back surgery. (Cramer dep. at 13).  He explained that the 1985 work injury did not aggravate or permanently worsen the employee's underlying degenerative disc change. (Id. at 16).  He described the CT scan done in July 1985 as normal for a man of the employee's age.
  Dr. Cramer asserted that the employee's lack of medical treatment between 1986 and 1989 was a factor which influenced his opinion.  Moreover, Dr. Cramer added that his opinion would not change even if the employee had experienced continuous pain during the period from 1986 to 1989 when he did not seek medical treatment.


Dr. Cramer further explained that degenerative changes in the lumbar spine begin during the third decade of life and gradually progress throughout the remainder of life.  This progression includes loss of water from the disk structure. (Id. at 17).


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. Compensability of Work Injury.


The employer contends that the employee did not suffer a work injury in 1985.  Its primary support for this contention is that the employee lacks credibility.


In order to determine this issue, we must apply the statutory presumption found in AS 23.30.120(a), which states in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter.”


The presumption applies to any claim for compensation under the Alaska Workers, compensation Act.  This includes issues of the work relationship of the original injury or aggravations or accelerations of pre‑existing conditions, or combinations with those preexisting conditions.  Burgess Construction v. Smallwood (Smallwood II), 623 P.2d 312, 316 (Alaska 1981). More recently, the supreme court held that the presumption also applies to noncausation issues, including continuing disability, Bailey V. Litwin Corp., 713 P.2d 249, 254 (Alaska 1986) and continuing medical treatment or care Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).


Before the statutory presumption attaches to a claim, the employee must establish a preliminary link between the injury and employment by presenting "some evidence that the claim arose out of, or in the course of, employment.  Smallwood II, 623 P.2d 312, 316 (Alaska 1981). This link is established when the employee presents "some evidence that the claim arose out of, or in the course of, employment . . . ." Id.


"[I]n claims based on highly technical medical considerations medical evidence is often necessary" to establish the link.  Smallwood II, 623 P.2d at 316.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of available lay evidence and the complexity of the medical facts involved." Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


If the employee presents sufficient evidence to establish the link, the statutory presumption attaches, and the employer must then present substantial evidence to overcome the presumption. Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  If the employer produces substantial evidence, the presumption drops out, and the employee must then prove all the elements of his claim by a preponderance of the evidence. Id. at 870.


On the issue of work‑relatedness, we find the employee established a preliminary link between his injury and his job.  This finding is supported by the employee’s testimony and the medical reports of Dr. Reese.


We must next determine whether the employer overcame the presumption with substantial evidence. in deciding this issue, we will weigh the credibility of the employee.  AS 23.30.122. We find the employee is not wholly credible, but we will still give some weight to his testimony.  We reduce the weight of his testimony because he admitted he made a misstatement in a deposition, and because of his fabrication to other staff members about open heart surgery.
  However, we find the documentation regarding events of the 1970's too remote to affect the employee's credibility in this dispute.


Although we reduce the weight of the employee's testimony, we still find the employer has not overcome the presumption with substantial evidence.  Other than the employee's discounted veracity, we find no other evidence to support a finding that the injury did not occur.  In point of fact, one of the employer’s witnesses, Margaret Shelton, testified she had no reason to dispute the work injury.  Furthermore, none of the physicians expressly doubted the event occurred.


Accordingly, we conclude the employer has failed to overcome the presumption with substantial evidence.  Therefore, we find the employee sustained a low back injury in 1985.

II.  Compensability of Employee's Current Condition.


Before determining whether the employee should be awarded any permanent partial disability benefits, we must first determine whether the employee's current condition is related to his 1985 injury.  If the employee suffered only a temporary aggravation of a preexisting condition, his claim for permanent partial disability benefits must be denied, notwithstanding any loss of earning capacity that may have occurred.
  In making this determination, we will again apply the statutory presumption.


We find first that the employee raised the statutory presumption that his symptoms and condition are related to his 1985 injury.  This finding is supported by the employee's testimony that his pain never went away completely from 1986 to 1989, and that he coped with the pain through self‑hypnosis.


We must next determine whether the employer overcame the presumption with substantial evidence.  We find that the employer did so with the medical opinions and testimony of Dr. Wickler and Dr. Cramer. in particular, this finding is supported by the two doctors' opinions that the employee's 1985 injury was a temporary aggravation of a preexisting condition, Dr. Wickler's opinion that any disability the employee suffers is related to his degenerative process and the 1990 auto accident, and Dr. Cramer's opinion that the employee's 1965 injury was not a substantial factor in bringing about his current condition, which does not disable him as a psychologist.


Accordingly, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence.  We find that the employee has failed to prove his claim that his current symptoms are related to his 1985 injury.  We find the opinions of both Dr. Wickler and Dr. Cramer especially persuasive in making this finding, and they outweigh the employee's discounted testimony that his symptoms continued unabated since 1985.  Like Dr. Cramer, we are impressed by the fact the employee did not seek medical care for three years between 1986 and 1989.  We find this a significant (but not exclusive) fact in our conclusion his 1985 injury was a temporary aggravation of a preexisting degenerative disk disease 


We find, based on the evidence of record, that the effects of the employee’s 1985 injury have resolved, and that his 1985 injury was not a substantial factor in bringing about his current condition.  Therefore, we conclude the employee’s current condition and any los of earning capacity are unrealted to his 1985 injury.  On this basis, his claim for permanent partial disability benefits, attorney’s fees and costs is denied and dismissed. 


ORDER

1.  The employee’s claim for permanent partial disability benefits, attorney’s fees and costs is denied and dismissed.


Dated at Anchorage, Alaska this 17th day of December, 1993.



ALASKA WORKERS’ COMPENSATION BOARD



 /s/ M.R. Torgerson 


M. R. Torgerson,



Designated Chairman



 /s/ S.T. Hagedorn 


S. T. Hagedorn, Member



 /s/ Patricia Vollendorf 


Patricia Vollendorf, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when tiled in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Glade Birch, employee/applicant; v. South Central Counseling Center, employer; and Pacific Marine Insurance Company, insurer/defendants; Case No. 8513842; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, this 17th day of December, 1993.



Charles Davis, Clerk

SNO

�








    �On March 12, 1990 Dr. Wickler responded to Dick Stone, the employer's adjuster, regarding a question about the cause of the employee's back problem.  Dr. Wickler asserted the complaints "stem from his original injury of June 26, 1985."


    �The employee testified during his arbitration that his back pain was worse after the June 4, 1990 auto accident. (Arbitration transcript at 87�88).


    �In a September 4, 1990 letter to Stone, Dr. Eaton explained that it would "not be possible" for him to determine the percentage of the employee's low back or neck pain which is preexisting, and the percentage resulting from the June 4, 1990 accident.


    �Dr. Voke later rephrased this: "There are no medical restrictions due to this injury, certainly as they apply to his job . . . He is able to work without restrictions."


    �The employee testified in deposition that he missed no work time until he had his low back surgery. (Employee dep. at 34�35).  At the hearing, he testified that testimony was a misstatement.


    �Dr. Eaton utilized the American Medical Association Guides to the Evaluation of Permanent Impairment, Third Edition.


    �Dr. Wickler's opinion was based on a reasonable degree of medical certainty. (Wickler dep. at 7).


    �The employee was 57 years old in 1985.


    �We can empathize with the employee's desire to conceal the 1970's events revealed by the employer.  Nonetheless, we cannot ignore the heart surgery yarn for purposes of weighing his credibility.


    �Because of the conclusion we draw, we do not decide whether the employee sustained any work�related loss of earning capacity.







