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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ROSS A. MINER,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 9226951


v.
)



)
AWCB Decision No. 93-0324

HELIX CORPORATION,
)

(uninsured)

)
Filed with AWCB Anchorage



)
December 17, 1993


Employer,
)


  Defendant.
)

                                                                                  )


We heard this claim for temporary total disability benefits, medical costs and attorney’s fees and costs in Anchorage, Alaska on November 19, 1993.  The employee was present and was represented by attorney Robert Erwin.  The owner of Helix Corporation (employer), Bernie Fraties, represented herself.  We closed the record when the hearing concluded.


ISSUES

1.  Whether the employee's injury occurred in the course and scope of his employment.


2.  Whether the employee is eligible for temporary total disability benefits from December 7, 1992 to January 15, 1993.


3.  Whether the employee is eligible for medical benefits.


4.  Whether the employee should he awarded statutory minimum attorney's fees on temporary total disability and medical benefits awarded.


EVIDENCE SUMMARY

The employee testified he began working for the employer on May 24, 1992.  He stated he worked for the employer through a substantial portion of the summer and fall of that year.  He stated he did not work some days after he lost his driver's license and could not get transportation to work.  He testified he also missed time in November 1992 when he experienced a problem with his girlfriend.


He testified that on December 4, 1992 he received a phone call to return to work.  He said he returned to work for the employer on December 5, 1992.  He testified he helped roof a house that day.  His duties included carrying roofing material up a ladder and kneeling on the roof or bending while performing the work.


The employee stated that at approximately mid‑day, he began experiencing an achy feeling in the right knee.  He attributed this pain to kneeling on the roof.  He added that while he normally wore knee pads to work, he forgot them that day.  He testified he quit work at 6:00 p.m. At that time, he said he felt throbbing pains in his knee.


The employee testified that on the morning of December 6, 1992, he picked up Gerald Bankston, his supervisor on the way to work.
  He asserted he told Bankston his knee was bothering him.  He worked that day, but he stated his knee pain was worse.  He stated he quit working at 5:00 p.m., and he had trouble sleeping that night.


On December 7, 1992 he told Ms. Fraties he was going to get examined by a physician.
  He was examined by John Smith, M.D., on that date.  The chart notes state the employee hurt his knee while roofing, and he was not wearing knee pads.  Dr. Smith subsequently referred the employee to Thomas Vasileff, M.D., who examined him on December 29, 1992.  Dr. Vasileff diagnosed a possible medial meniscus tear, and he referred the employee to physical therapy for two weeks.


On January 4, 1993, Dr. Vasileff released the employee to work on
January 18, 1993 but cautioned him to avoid excessive bending, twisting or forceful use of the knee. (Vasileff January 4, 1993 letter "To Whom it may Concern").  The employee testified he incurred $954.80 in medical costs for knee treatment.


The employee testified he returned to work for MAPCO, earning $7.00 per hour.  He still works there.


Gerald Bankston testified for the employer.  He stated he was the employer's project manager.  He testified that on December 5, 1992 the employee complained about kneeling on the cold roof.  He also recalls the employee stating he had been doing some roofing for his father a couple of weeks earlier.  Bankston testified he recalled the employee complaining of knee pain on December 6, 1992.


The employee argues we should award all benefits requested.  He asserts he gave the employer notice of injury, he had no prior knee problems, and he was not released to work until January 18, 1993.  He points out that the statutory presumption in AS 23.30.120 applies to his claim, and the employer has failed to present substantial evidence to rebut the presumption.


Arguing for the employer, Ms. Fraties contends there is no physical evidence of injury occurring on the job.  She argues the injury could have occurred while the employee helped his father two weeks earlier.  She stated that "we are all human beings," and she is not convinced the injury occurred on her job site.  She asserts she heard no testimony supporting the employee's claim.  She also asserted the employee was an unreliable worker who often showed up late or failed to come to work.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. Course and Scope.


The employee requests temporary total disability benefits from December 7, 1992 to January 15, 1993, and related medical costs.  In deciding this issue, we must apply the statutory presumption found in AS 23.30.120(a), which states in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


The Alaska Supreme Court has held that the presumption applies to any claim for compensation under the Alaska Workers' Compensation Act.  This includes issues of the work relationship of the original injury or aggravations or accelerations of pre-existing conditions, or combinations with those pre‑existing conditions.  Burgess Construction v. Smallwood (Smallwood II), 623 P.2d 312, 316 (Alaska 1981).  The court has also held the preemption applies to continuing medical treatment or care. Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).


Before the statutory presumption attaches to a claim, the employee must establish a preliminary link between the injury and employment.  Smallwood II, 623 P.2d 312, 316 (Alaska 1981).  This link is established when the employee presents "some evidence that the claim arose out of, or in the course of, employment . . . ."  Id.


If the employee presents sufficient evidence to establish the link, the statutory presumption attaches and shifts the burden of production to the employer.  Veco, Inc. v. Wolfer, 693 P.2d 865, 870 (Alaska 1985). The employer must then present substantial evidence to overcome the presumption.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion." Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)). If the employer produces substantial evidence, the presumption drops out, and the employee must then prove all the elements of his claim by a preponderance of the evidence.  Wolfer, 693 P.2d at 870.


In this case, we find the employee has established the statutory presumption that he sustained a work injury on December 5, 1992, and that he was disabled from work until January 18, 1993.  This finding is supported by the employee's testimony and the medical reports of Dr. Smith and Dr. Vasileff.


Accordingly, we must next determine whether the employer has overcome the presumption with substantial evidence.  We conclude that the employer has failed to do so.  We find the employer presented no relevant evidence supporting a finding that the employee was not injured at work on December 5, 1992.  In point of fact, the testimony of Gerald Bankston supports the employee's assertion that he experienced knee pain on December 5 and 6, 1992.


Furthermore, the employer's suggestion that the employee was not a reliable worker does little to rebut his claim for benefits.  He may very well have been unreliable.  But even if we made such a finding, it would not be substantial evidence to overcome the presumption.


Accordingly, we conclude the employer has failed to overcome the presumption with substantial evidence.  Therefore, the employee’s claim is found compensable.  The employer shall pay the employee's temporary total disability benefits.


We next decide whether to award medical costs.
  AS 23.30.095 states:


(a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee . . . It shall he additionally provided that, if continued treatment Or care or both beyond the two‑year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require.  When medical care is required, the injured employee may designate a licensed physician to provide all medical and related benefits. The employee may not make more than one change in the employee's choice of attending physician without the written consent of the, employer.  Referral to a specialist by the employee's attending physician is not considered a change in physicians.  Upon, procuring the services of a physician, the injured employee shall give proper notification of the selection to the employer within a reasonable time after first being treated.  Notice of a change in the attending physician shall be given before the change.


We find the employee has established the presumption that the medical costs incurred are related to his knee injury.  This finding is supported by his testimony and the medical reports of Dr. Smith and Dr. Vasileff. Therefore, we must determine whether the employer has overcome the presumption with substantial evidence.  We find the employer has failed to present any evidence the medical costs are unrelated to the employee's injury.  Therefore, the employer has not overcome the presumption, and we conclude the costs are compensable.  The employer shall pay medical costs in accordance with AS 23.30.095.

II. Attorney's Fees.


The employee also requests statutory minimum attorney's fees on all benefits awarded.  AS 23.30.145 states in pertinent part:


(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation. When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.  When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded.  In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.


(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


Regarding the temporary total disability benefits awarded, we find the employee retained an attorney who successfully prosecuted his claim for the benefits we award statutory minimum attorney's fees on all temporary total disability benefits awarded.


Next, we address fees for medical costs.  We find the employee incurred $954.80 in work‑related medical costs.  We find again he retained an attorney in the successful prosecution of his claim.  We award attorney's fees.  We find a reasonable attorney's fee would be equivalent to the statutory minimum as it is calculated under AS 23.10.145(a).  The employer shall pay the employee that amount.


ORDER

1.  The employer shall pay the employee temporary total disability benefits and medical costs.


2.  The employer shall pay the employee statutory minimum attorney's fees.


Dated at Anchorage, Alaska this 17th day of December, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.R. Torgerson 


M.R. Torgerson,



Designated Chairman



 /s/ Florence Rooney 


Florence Rooney, Member



 /s/ Patricia Vollendorf 


Patricia Vollendorf, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION
I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Ross A. Miner, employee/applicant; v. Helix Corporation, employer (uninsured), defendant; Case No. 9226951; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 17th day of December, 1993.



Flavia Mappala, Clerk
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    �The employer has paid the medical costs incurred to date, $954.80, under protest.


    �On cross�examination, the employee stated he did not tell the employer about his pain until December 6, 1992 because he did not want to sound like he was whining.


    �According to the employee, Joseph Murdy, another employee there, stated he did not see why the employee should report the injury as related to work because he should have worn knee pads.


    �Again, we note the employer has paid all work�related medical costs to date.







