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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

DOTTIE MOOREHEAD,
)



)


Employee,
)


  Respondent,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8521918



)

HUMANA HOSPITAL ALASKA INC.,
)
AWCB Decision No. 93-0326



)


Employer,
)
Filed with AWCB Anchorage



)
December 17, 1993


and
)



)

GALEN HEALTH CARE, INC.,
)



)


Insurer,
)


  Petitioners.
)

                                                                                  )


We heard this petition for an offset of Social Security benefits in Anchorage, Alaska on November 19, 1993.  The employee (respondent) was present and was represented by Ken Coleman, her son.  The employer and insurer (petitioners) were represented by attorney Eric Gillett.  We closed the record when the hearing concluded.


ISSUE

1.  Whether to grant the employer's petition to offset the employee's social security benefits.


2.  Whether to delay implementation of the offset if the petition is granted.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.225(a) provides: "When periodic retirement or survivors' benefits are payable under 42 U.S. 401‑‑433 (Title II, Social Security Act), the weekly compensation provided for in this chapter shall be reduced by an amount equal as nearly as practicable to one‑half of the federal periodic benefits for a given week."


AS 23.30.225(b) states:


When it is determined that, in accordance with 42 U.S.C. 401‑433, periodic disability benefits are payable to an employee or the employee's dependents for an injury for which a claim has been filed under this chapter, weekly disability benefits payable under this chapter shall he offset by an amount by which the sum of (1) weekly benefits to which the employee is entitled under 42 U,S.C. 401‑433, and (2) weekly disability benefits to which the employee would otherwise be entitled under this chapter, exceeds 80 per cent [sic] of the employee’s average weekly wages at the time of injury.


Southcentral panels of the Alaska Workers' Compensation Board have concluded that AS 23.30.225(h) and 42 U.S.C. 424(a) are in pari materia and must therefore be construed together.  Stanley v. Wright‑Schuchart‑Harbor, AWCB No. 82‑0039 (February 19, 1982); aff’d 3AN‑82‑2170 (Alaska Super. Ct. May 10, 1983); Thornton v. VECO, Inc., AWCB No. 87‑0305 (November 27, 1987).  Under the Social Security Act, 42 U.S.C. 401 et seq., the maximum monthly amount a recipient is allowed in combined social security and workers' compensation benefits is 80 percent of the person's average current earnings.  The Act authorizes the Social Security Administration to reduce social security payments to a recipient when that combined total exceeds the 80 percent threshold.


Some states' workers' compensation laws permit the workers' compensation payor to reduce an employee's workers' compensation benefits to the 80 percent level.  If such a law was enacted before 1981, the Social Security Act will recognize the state provision. Our Workers' Compensation Act contained such a provision before 1981.  Under such a provision, the employee receives the full social security entitlement but gets a reduced workers' compensation amount when the combined benefits exceed the 80 percent aggregate.  This provision effectively reallocates the burden for paying some of the benefits from the workers' compensation system to the Social Security Administration system.  See generally Green v. Kake Tribal Corporation, 816 P.2d 1363 (Alaska 1991).


In this case, we find the employee initially received monthly social security benefits of $569.90 (June 11, 1993 Social Security Release Authority document).  We further find her weekly temporary total disability compensation rate is $209.24 based on gross weekly earnings of $331.44. (May 6, 1993 compensation report; October 26, 1988 compensation report). Accordingly, the calculation of the offset is as follows:


Gross Weekly Earnings (GWE)
$331.44


Compensation Rate
209.24


Initial SSA Entitlement
569.60


SSA/month x 12/52
131.45


80% of GWE
$265.15


Comp Rate + weekly SSA
340.69


Comp Rate + weekly SSA ‑ 80k GWE
75.54


OFFSET
75.54


Weekly Comp Rate
$209.24


Less Offset
75.54


Adjusted Weekly Rate
133.70


Based on the above calculations, we find the employer may offset the employee's weekly temporary total disability compensation by $75.54. Therefore, the petitioners' request for an offset of social security benefits is granted.


However, we believe a delay in implementation of this offset is appropriate.  According to the parties, the Social Security Administration is currently reducing the employee's benefits because she receives workers' compensation benefits.  We find it inconsistent with the purposes of our Alaska Workers' Compensation Act to have the employee's compensation benefits reduced by both the Social Security Administration and the employer.  We find the employee should be given a reasonable time to contact the Social Security Administration and request that it cease reducing her social security benefits since her workers' compensation benefits will now be reduced.  Therefore, the employer may commence its offset 60 days from the date of this decision.


If the Social Security Administration adjusts the employee's benefits retroactively because of the employer's right to the offset, the employee must notify the employer immediately and provide a copy of the applicable documents she receives from the Social Security Administration.  Under AS 23.30.155(j), the petitioners may reduce the employee's future benefits to recover any resulting overpayment.  Moreover, we retain jurisdiction to review and modify our decision and order if we receive written notification from the parties or the Social Security Administration that it will not reduce the employee's Social Security benefits.


ORDER

The employer's petition for an offset is granted in accordance with this decision.


Dated at Anchorage, Alaska this 17th day of December, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.R. Torgerson 


M.R. Torgerson,



Designated Chairman



 /s/ Patricia Vollendorf 


Patricia Vollendorf, Member



 /s/ Florence Rooney 


Florence Rooney, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES
A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Dottie Moorehead, employee/applicant; v. Humana Hospital Alaska, Inc., employer; and Galen Health Care, Inc., insurer/defendants; Case No. 8521918; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 17th day of December, 1993.



Flavia Mappala, Clerk
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