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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

MICHAEL D. PLATT,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9025383



)

SUNRISE BAKERY,
)
AWCB Decision No. 93-0327



)


Employer,
)
Filed with AWCB Anchorage



)
December 17, 1993


and
)



)

CONTINENTAL BAKING COMPANY,
)

(Self-insured)

)



)


Defendants.
)

                                                                                  )


On August 25, 1993 we issued a decision and order awarding the employee some of the compensation and benefits he sought.  We withheld decision on the issue of an award of attorney's fees pending the submission of additional documentation and briefing.  Attorney Joseph A. Kalamarides represents the employee. We received his response to our order on September 3, 1993. Attorney Eric P. Gillett represents the employer. We received his objection to the award of fees on September 21, 1993. The record closed, and the matter was ready for deliberation, on October 13, 1993.  That date represented our next scheduled hearing date in Anchorage after the time for receiving any timely‑filed reply from the employee had passed.


It was undisputed the employee injured his back on August 16, 1990 while working for the employer.  It accepted his claim and paid temporary total disability compensation through March 27, 1992.  Thereafter it paid him permanent partial impairment compensation through October 12, 1992.


At hearing, the employee sought additional compensation, medical benefits, and review of the Reemployment Benefits Administrator's designee’s (RBA) determination of his ineligibility for benefits.  We awarded medical benefits and reversed and remanded the RBA’s determination of the employee's ineligibility for reemployment benefits.  We denied and dismissed the employee's claims for temporary total disability compensation and additional permanent partial impairment compensation.


In regard to the employee's request for an award of attorney's fees we stated:


Under AS 23.30.145(a) an employee is entitled to attorney's fees based "only on the amount of compensation controverted and awarded." Similarly, under AS 23.30.145(b), fees are awarded for "successful prosecution" of a claim for compensation or medical and related benefits.  We have denied the employee's claim for additional compensation, awarded medical benefits, and remanded his eligibility for reemployment benefits to the RBA.  We conclude, therefore, that the employee is entitled to an award under AS 23.30.145(b) to some portion of the actual attorney's fees documented at hearing by his counsel for successful prosecution of his claim for medical and related benefits resisted by the employer.  In addition, additional fees may also he awarded if the RBA ultimately finds the employee eligible for benefits on remand.


We find that the employee's attorney's documentation of services, for obvious reasons, did not distinguish between services rendered on the issues prevailed upon and those lost or now pending decision by the RBA.  However, we continue to believe that we must attempt to base a fee award in situations like this one on services related to the issues prevailed upon. Therefore, we direct the employee's attorney to submit additional documentation of his fees.  To the maximum extent practicable, the documentation shall allocate the time and costs between the compensation denied and the medical and related benefits awarded.


We will then determine the award for medical and related benefits.


ISSUE

What portion of the employee's AS 23.30.145(b) attorney's fee request should he awarded?


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.145(b) provides in part:


If an employer . . . resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.


In Childs v. Cooper Valley Electric Association,     P.2d     No. 4004 at 18,19 (Alaska September 17, 1993) the Court applied Appellate Rule 508 which provides for the award of attorney's fees on appeal from administrative determinations.  The Court noted the similarity to AS 23.30.145(h) and stated:


Finally, Childs argues that because he prevailed before the superior court on the question of assessing a penalty on belated TTD payments, he therefore should get full attorney's fees for his whole claim, even though he lost on most of his other issues.


Childs is mistaken.  Alaska Appellate Rule 508(g)(2) calls for an award of, full reasonable attorney's fees. . . to a successful claimant" in an administrative appeal. In order to recover fees under AS 23.30.145(b), which like Rule 508(g) directs a fee award to a "successful" claimant, the employee must succeed on the claim itself, and not a collateral issue. Adamson v. University of Alaska, 819 P.2d 886, 895 (Alaska 1991).


Childs lost on the main claim: his effort to win those disability and medical benefits that CVEA still controverted.  Therefore, the superior court did not err in denying attorney's fees for the whole claim.


The employee responded to our decision and order in part by questioning our decision requiring the attempted allocation of his time between successful and unsuccessful issues.  He cited a decision from our Northern panel in Glassey v. ARCO, AWCB No. 910157 (May 21, 1991). He also responded that, "It is impossible to allocate or mechanically delineate portions of meetings, phone calls, preparation and hearing time to any specific issue."


The insurer's reply noted that the employee's response did not allocate time between issues as ordered.  It argued that any inability to allocate was attributable to the employee's attorney's method of timekeeping, Based upon review of the affidavits originally submitted by the employee, it urged us to reduce the requested attorney's fees and paralegal costs by 8 hours of attorney time and 7.5 hours of paralegal assistant time.


Because the employee did not ask us to reconsider our decision and order as it related to the attorney's fee issue, we do not now act on his arguments that we should address the award in a different way.  However, given the Court's opinions cited above and previous practice in delineating between services on successful issues in determining a fee award (see, for example, Junge v. City of Wasilla, AWCB No. 92‑0012 (January 16, 1992), we would not be inclined to conclude that our original decision in that regard was erroneous.


In light of the employee's attorney's professed inability to allocate services by issue in any way, we are left with no more evidence than we had originally.  Having reviewed the affidavit of fees and costs originally submitted, in light of the insurer's objections, we conclude that the reduction in fees and costs suggested by the insurer is reasonable.  We therefore reduce the request ($5,981.60) by 8 hours of attorney time (at $175.00 per hour for a total of $1,400.00) and 7.5 hours of paralegal assistant costs (at $80.00 per hour for a total of $600.00) and award fees and costs in the amount of $3,981.60.


ORDER

The insurer shall pay the employee attorneys fees and costs in the amount of $3,981.60 for successful prosecution of the employee's claim for medical and related benefits.


Dated at Anchorage, Alaska this 17th day of December, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Paul F. Lisankie 


Paul F. Lisankie, Esq.



Designated Chairman



 /s/ Patricia Vollendorf 


Patricia Vollendorf, Member



 /s/ S.T. Hagedorn 


S. T. Hagedorn, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Michael D. Platt, employee/applicant; v. Sunrise Bakery, employer; and Continental Baking Company, self‑insured/defendants; Case No. 9025383; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 17th day of December, 1993.



Flavia Mappala, Clerk
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�








    �The panel members who heard this claim no longer serve on the Board.  The Designated Chairman deliberated with a panel of members who had not participated in the earlier decision and order.







