
[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

CHRISTOPHER GERALD,
)



)


Employee,
)


  Applicant,
)
INTERLOCUTORY



)
DECISION AND ORDER


v.
)



)
AWCB Case Nos.
9128995

ALASKA PETROLEUM CONTRACTORS,
)

9127365



)


Employer,
)
AWCB Decision No. 93-0329



)


and
)
Filed with AWCB Anchorage



)
December 20, 1993

INDUSTRIAL INDEMNITY INSURANCE
)

COMPANY,

)



)


Insurer,
)


  Defendants.
)

                                                                                  )


We scheduled a hearing on December 10, 1993, to consider approval of the agreed settlement submitted by the parties for Employee's claims.  Employee was not present, but was represented by attorney William Erwin.  Defendants' adjuster, Andrea Yeager, was present and represented Defendants.  Because Employee was not available to provide evidence regarding his best interest, we canceled the hearing and memorialize our action here.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.012 provides:


At any time after death, or after 30 days subsequent to the date of the injury, the employer and the employee . . . have the right to reach an agreement in regard to a claim for injury or death under this chapter in accordance with the applicable schedule in this chapter, but a memorandum of the agreement in a form prescribed by the board shall be filed with the board.  Otherwise, the agreement is void for any purpose.  If approved by the board, the agreement is enforceable the same as an order of award of the board and discharges the liability of the employer for the compensation notwithstanding the provisions of AS 23.30.160, and 23.30.245. The agreement shall be approved by the board only when the terms conform to the provisions of this chapter and, if it involves or is likely to involve permanent disability, the board may require an impartial medical examination and a hearing in order to determine whether or not to approve the agreement.  The board may approve lump‑sum settlements when it appears to be in the best interest of the employee or beneficiary or beneficiaries.


We have adopted 8 AAC 45.160(a), (d), and (e) which provide:


(a) The board will review settlement agreements which provide for the payment of compensation due or to become due and which undertake to release the employer from any or all future liability. Settlement agreements will be approved by the board only where a dispute exists concerning the rights of the parties or where clear and convincing evidence demonstrates that approval would be for the best interests of the employee or his beneficiaries.


. . . .


(d) The board will inquire into the adequacy of all agreed settlements and will, in its discretion, set the matter for hearing to determine whether an agreement should be approved or disapproved.  Agreed settlements between the employer and the employee or other persons claiming benefits under the Act are not final until approved by the board.


(e) Agreed settlements in which the employee waives medical benefits or benefits during rehabilitation training are presumed unreasonable and will not be approved absent a showing that the waiver is in the employee’s best interests . . . .


One of the problems that has been noted with the worker’s compensation system is the concerted efforts by the parties to settle cases.  Professor Larson states:


[P]ractically everyone associated with the system has an incentive‑‑at least a highly visible short‑term incentive‑‑to resort to lump‑summing.  The employer and the carrier are glad to get the case off their books once and for all.  The claimant is dazzled by the vision of perhaps the largest sum of money he has ever seen in one piece.  The claimant's lawyer finds it much more convenient to get his full fee promptly out of a lump sum than protractedly out of small weekly payments.  The claimant's doctor and his other creditors and his wife and family all typically line up on the side of encouraging a lump‑sum settlement.  Who then is to hold the line against turning the entire income protection system into a mere mechanism for handing over case damages as retribution for industrial injury? It should be the administrator, but even he all too often is relieved to get the case completely removed from his docket.  With all these pressures pushing in the direction of lump‑summing, it is perhaps surprising that the practice has not become even more prevalent than it already has.


The only solution lies in conscientious administration, with unrelenting insistence that lump‑summing be restricted to those exceptional cases in which it can be demonstrated that the purpose of the Act will he best served by a lump‑sum award. . . .

3 A. Larson, Workmen's Compensation Law at Section 82.71, pp. 15-1243 ‑ to 15‑1244 (1992).


There is an even greater need to exercise our discretion conscientiously since the Alaska Supreme Court has determined that the law does not permit us to set aside a settlement based on unilateral and mutual mistake grounds.  Olsen Logging Co. v. Lawson, 856 P.2d 1155 (Alaska 1993).


Because Employee was not available to provide evidence to help us determine whether the settlement was in his best interest, we canceled the hearing.  See 8 AAC 45.160(d); 8 AAC 45.074(a)(8).  We remind the parties that the agreed settlement is not enforceable as an order or award until we have approved it.


We were unable to locate a claim in connection with Employee's August 17, 1991 injury. Employee's claim for his September 29, 1991 injury has been controverted.  We remind Employee that AS 23.30.105 and AS 23.30.110 set time limits with which he must comply to avoid possible dismissal of his claim.


AS 23.30.105(a) provides in part:


The right to compensation for disability under this chapter is barred unless a claim for it is filed within two years after the employee has knowledge of the nature of the employees disability and its relation to the employment and after disablement . . . .


AS 23.30.110(c) provides: "If the employer controverts a claim on a board‑prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied."  See Adams v. Valdez Outfitters, AWCB Decision No. 90‑0111 (May 23, 1‑990), aff’d 3 AN 90‑5336 CI (Alaska Super. Ct. July 16, 1991).  See also Wagner v. Stuckagain Heights, AWCB No. 92‑0321 (Dec. 18, 1992) (because the period after the affidavit was invalidated was added to the period of delay before the filing of the affidavit, the claim was dismissed under AS 23.30.110(c) rev’d on other grounds, Wagner v. Stuckagain Heights, 3AN‑930489 CI (Alaska Super. Ct. August 25, 1993).


ORDER

The hearing on the agreed settlement scheduled for December 10, 1993 is canceled.


Dated at Anchorage, Alaska this 20th day of December, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom 


Rebecca Ostrom,



Designated Chairman



 /s/ S.T. Hagedorn 


S. T. Hagedorn, Member



 /s/ Jeffery A. Wertz 


Jeffery A. Wertz, Member
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CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and order in the matter of Christopher Gerald, employee/applicant; v. Alaska Petroleum Contractors, employer; and Industrial indemnity Insurance Company, insurer/defendants; Case Nos. 9127365 and 9128995, dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 20th day of December, 1993.
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