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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

WILLIAM M. DAVENPORT,
)



)


Employee,
)


  Petitioner,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8615940



)

K & L DISTRIBUTORS, INC.,
)
AWCB Decision No. 93-0332



)


Employer,
)
Filed with AWCB Fairbanks



)
December 22, 1993


and
)



)

INDUSTRIAL INDEMNITY,
)



)


Insurer,
)


  Respondent,
)

                                                                                  )


This petition to set aside a compromise and release (C&R) agreement was heard at Anchorage, Alaska on December 1, 1993.  The employee was represented by attorney Michael Jensen.  Attorney Mark Figura represented the respondent.  The record closed at the end of the hearing.


A dispute has arisen between the employee and the Social Security Administration (SSA) on the proper calculation of a disability benefit owed by SSA.  Meanwhile, an overpayment has been advanced by the insurer in this case in the amount of $17,893.74. It has taken a 20 percent statutory offset against future payments of compensation paid to the employee.  In a July 22, 1992 D&O, we suggested the insurer could seek approval of 100% offsets against future payments and a hearing was scheduled for this purpose (See AWCB No. 92‑0180; April 21, 1993 prehearing summary).  To settle this dispute, the parties agreed in a C&R the employee would advance two lump‑sum reimbursement payments in the amount of $5,000 each to the insurer to repay the overpayment.  In exchange, the insurer would not seek the 100% reimbursement and continue to collect the unpaid balance at the 20 percent statutory rate.  One of the $5,000 payments has already been made.


Thereafter, the employee received notice from SSA that it concluded it made a mistake in reimbursing the employee $19,084 for SSA payments owed.  On June 9, 1993, SSA informed the employee it wanted a refund in the amount of $16,666.  Accordingly, the employee petitioned to set aside the June 2, 1993 C&R and requested return of the $5,000 already repaid to the insurer.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Alaska Supreme Court recently defined the authority we were given to set aside a C&R on the basis of mistake.  In Olson Logging Co. v. Lawson, 856 P.2d 1155, 1158‑59 (Alaska 1993), the Court stated:


Alaska Statute 23.30.012 governs the compromise and release of workers' compensation claims.  That statute provides that settlement agreements are not valid unless they are approved by the Board. Upon approval by the Board, settlement agreements have the same legal effect as awards, except that they are more difficult to set aside;


If approved by the board, the agreement is enforceable the same as an order or award of the board and discharges the liability of the employer for the compensation notwithstanding the provisions of AS 23.30.130 [modification of awards], 23.30.160 [assignment and exemption of claims], and 23.30.245 [invalid agreements].


AS 23.30.012.


The Board has the authority to modify awards on its own initiative or upon application of any party for a change in conditions or because of "a mistake in its determination of a fact."  This power, however, is subject to a time limit of "one year after the date of the last payment of compensation benefits AS 23.30.130(a).  The power to modify awards for changed conditions or mistakes of fact expressed under subsection .130 does not, however, extend to settlements.  Subsection .012 provides that approved settlement agreements discharge the liability of the employer for compensation notwithstanding subsection .130. This is, therefore, an expression of legislative intent that approved agreements may not be modified because of mistakes of fact.  On this ground we conclude that the Board erred in setting aside the compromise and release on unilateral and mutual mistake grounds. (Emphasis in original, footnotes omitted.)


The instant case arose out of an apparent change in conditions or mutual "mistake in determination of fact" when it was learned that SSA concluded it made a mistake and demanded reimbursement of an overpayment in the amount of $16,666.  Of course, the employee disputes he owes SSA this amount and is contesting the dispute through SSA channels.  Meanwhile, the insurer denies any duty to reimburse to the employee the $5,000 advance or that the C&R should be set aside.


Based on our reading of the clear language in Olsen, as applied to the facts of this case, we find we have no authority to set aside the contested C&R.  Accordingly, we conclude the employee's petition must be denied.
   His associated claim for attorney fees and costs must also be denied and dismissed.  AS 23.30.145.


ORDER

The employee's petition to set aside the June 22, 1993 C&R and for return of $5,000 paid under the C&R terms, and his claims for associated costs and attorney fees, is denied and dismissed.


Dated at Fairbanks, Alaska this 22nd day of December, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown 


Fred C. Brown,



Designated Chairman



 /s/ Patricia Vollendorf 


Patricia Vollendorf, Member



 /s/ Florence Rooney 


Florence Rooney, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of William M. Davenport, employee/petitioner; v. K & L Distributors, Inc., employer; and industrial Indemnity, insurer/respondents; Case No. 8615940; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 22nd day of December, 1993.



Cathy D. Hill, Clerk
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�








    �The employee alleges this is not a petition for modification under AS 23.30.130, but is a request for reconsideration under AS 44.62.540, See Olsen at 1159, n.4. Although the petition to set aside the C&R was filed within 30 days of signing, all discussion about reconsideration of the C&R occurred well after the 30�day period for reconsideration had lapsed.  On this basis, it already was deemed denied.  AS 44.62.540(a). The parties did not discuss whether any action pending before SSA might be construed as an "independent action" serving as a basis to set aside the C&R.







