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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

KART KRISTENSEN,
)



)


Employee, 
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9210701



)

POOL ARCTIC ALASKA,
)
AWCB Decision No. 93-0335



)


Employer,
)
Filed with AWCB Fairbanks



)
December 22, 1993


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

                                                                                  )


This claim for workers' compensation benefits was heard at Anchorage, Alaska on December 1, 1993.  The employee was represented by attorney Michael Patterson.  Attorney Richard Wagg represented the defendants.  The record closed at the end of the hearing.


The employee seeks an award of compensation benefits while waiting to learn the result of an IME examination and for a hearing on the merits of his claim for reemployment benefits.  It is undisputed that the employee's permanent partial impairment (PPI) benefits were exhausted on June 23, 1993 and that he will be entitled to AS 23.30.041(k) benefits if he is found eligible for reemployment benefits.   The defendants dispute his claim of eligibility.


The employee supports his claim for section .041(k) benefits by relying on the medical opinions of Marguerite MacIntosh, M.D., Christopher Lawrence, M.D., and Michael Koop, D.C., who indicate the employee is not able to return to work at any of the jobs he has performed in the past 10 years.  Shawn Hadley, M.D., who examined the employee for the defendants, indicated that without work hardening the employee could not return to work at the job he held at the time of injury.  She apparently did not review the other job descriptions.  The defendants particularly rely on the employer medical evaluation (EME) opinion of Michael James, M.D., who indicated the employee would be able to return to all of the jobs described, after the employee completes a work hardening program.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.095(k) reads as follows:


In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, a second independent medical evaluation shall be conducted by a physician or physicians selected by the board from a list established and maintained by the board.


Upon reviewing the facts of this case, the RBA designee concluded in an October 20, 1993 letter that a medical dispute existed between the employee's treating physician and Dr. James concerning the employee's physical capacity to return to jobs performed in the previous 10 years.  Given that the employee's PPI benefits had been exhausted, he seeks section .041(k) benefits during the IME process, and, if found eligible, through completion of his reemployment plan.


AS 23.30.041(k) states:


Benefits related to the reemployment plan may not extend past two years from date of plan approval or acceptance, whichever date occurs first, at which time the benefits expire.  If an employee reaches medical stability before completion of the plan, temporary total disability benefits shall cease and permanent impairment benefits shall then be paid at the employee's temporary total disability rate.  If the employee's permanent impairment benefits are exhausted before the completion or termination of the reemployment plan, the employer shall provide wages equal to 60 percent of the employee's spendable weekly wages but not to exceed $523, until the completion or termination of the plan.


At the outset, we note that by law the employee is afforded a presumption of compensability.  AS 23.30.120(a) provides in pertinent part: "in a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and the employment for the presumption to attach.  Once the employee makes a prima facie case of work‑relatedness, the presumption of compensability attaches and shifts the burden of production to the employer.  Veco, Inc. v. Wolfer, 693 P.2d 865, 870 (Alaska 1985).  To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work-related.  Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).


If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of [triers of fact) that the asserted facts are probably true.  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


Based on the medical reports of Drs. MacIntosh, Lawrence and Koop, that the employee. cannot return to work at any job he has performed in the last 10 years, we find the employee has raised a presumption of continuing compensability providing an entitlement to section .041 (k) benefits during the rehabilitation process.  See Townsend v. United Parcel Service, AWCB No. 91‑0216 (August 3, 1991); Tindera v. Quick Construction Co., Inc., AWCB No. 90‑0056 (March 27, 1990); Peterson v. Continental Van Lines, AWCB No. 90-0026 (February 15, 1990).


To overcome the presumption, the defendants rely on the medical opinions of Drs.  James and Hadley that the employee can return to one or all of the jobs performed within the past 10 years, after he completes a work hardening program.  It is undisputed, however, that the employee has not completed the work hardening program.  Accordingly, we find the substance of this equivocal medical evidence is not sufficient to overcome the presumption See Beauchamp v. Employers Liab.  Assurance Corp., 477 P.2d 933 (Alaska 1970) (Uncertainty as to the substance of medical testimony must be resolved in favor of the employee). See, also, Harp v. Arco Alaska, Inc., 831 P.2d 352, 357 n.7 (Alaska 1992).


Even if the defendants had submitted substantial evidence to overcome the presumption, we would find the employee proved his claim for section .041(k) benefits by a preponderance of the evidence.
  Before making a final decision on the merits of the employee's claim for reemployment benefits, our designee has concluded an IME must be completed.  Nevertheless, we find that the greater weight of evidence supports an award of section .041(k) benefits, pending a final decision of the merits of this case.


ORDER

The defendants shall pay the employee AS 23.30.041(k) benefits in accordance with this decision.


Dated at Fairbanks, Alaska this 22nd day of December, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown 


Fred G. Brown,



Designated chairman



 /s/ Patricia Vollendorf 


Patricia Vollendorf, Member


If compensation is payable under terms of this decision, it is due an the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the off ice of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

DISSENT BY MEMBER, Florence Rooney.


Based on my review of the argument and evidence presented, I believe our IME physician could conclude the employee is not entitled to an award of reemployment benefits.  If we choose to rely on this opinion and find the employee is not entitled to such benefits, we would also conclude he was not entitled to the section .041(k) benefits awarded by the majority in this case.  In this event, the employee would receive a windfall and the defendants would retain no hope of recovering this overpayment.  AS 23.30.155(j). In my view, an award of section .041 (k) benefits in this case does not conform with the "reasonableness" standard we announced in Apted v. Pacific/Gradney J.V., AWCB No. unassigned (November 23, 1993).



 /s/ Florence Rooney 


Florence Rooney, Member


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Kart Kristensen, employee/applicant; v. Pool Arctic Alaska, employer; and Alaska National Insurance Co., insurer/defendants; Case No. 9210701; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 22nd  day of December, 1993.



Cathy D. Hill, Clerk
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    �We decline to refer to this awarded compensation as interim benefits, as claimed by the employee and as suggested in Apted v. Pacific/Gradney, J.V., 3AN�93�1619 CI at 3 (Alaska Super. Ct.  August 11, 1993).  Rather, we find this award is consistent with our discussion of a presumption of entitlement to continuing benefits during the rehabilitation process.  See, also, Kirby v. Alaska Treatment Center, 821 P.2d 127 (Alaska 1991); Wein Air v. Kramer, 807 P.2d 471 (Alaska 1991).  Understandably, given the employee's recent and excellent academic performance toward becoming an elementary school teacher, the employee did not advance a claim for permanent total disability benefits, pursuant to Rydwell v. Anchorage School Dist.,     P.2d    , Op. No. 4030 (Alaska, December 3, 1993).










