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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

MELVIN GERTLAR,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8717191



)

H & H CONTRACTORS,
)
AWCB Decision No. 94-0001



)


Employer,
)
Filed with AWCB Fairbanks



)
January 4, 1994


and
)     



)

PROVIDENCE WASHINGTON INS. CO.,
)



)


Insurer,
)


  Defendants.
)

________________________________________)


This claim for attorney fees was heard at Fairbanks, Alaska on December 7, 1993.  The employee was represented by attorney Michael Jensen; attorney Michael McConahy represented the defendants.  The record closed at the end of the hearing.


This dispute began with a Compensation Report the insurer filed on March 12, 1992.  (See Compensation Report, dated March 12, 1992.)  In that report, the insurer stated that it was suspending the employee's disability benefits because of a $100,000.00 credit received from a third-party settlement.  No one disputes the applicability of the $100,000.00 credit.  The report also reflects the insurer's discovery that it had been paying workers' compensa​tion benefits to the employee while he had been receiving social security benefits.  The report noted that the insurer was entitled to a social security offset against disability payments.  (Id.)  Apparently, disability payments, minus a social security offset, were to resume at a future date after the $100,000.00 credit was applied.


The employee's previous attorney, Steven Sackman, sent the insurer a letter in which he questioned the amount of the social security offset.  AS 23.30.225(b) requires a board determi​nation before a social security offset can be taken.  Accord​ingly, the insurer retained counsel to investigate the matter and obtain board approval of the appropri​ate offset.


The board normally requires that certain social security information be provided before it will approve a petition for a social security offset.  Therefore, on July 23, 1992, the insurer's counsel sent a letter to the employee's counsel asking the employee to sign an authorization form so the insurer could obtain the necessary information from the Social Security Administration (SSA).  (See letter to Steven Sackman, dated July 23, 1992.)  On September 2, 1992, Sackman returned the signed form.  Over a 10-month period of time from September 9, 1992 until June 14, 1993, the insurer's counsel repeatedly tried to get the requested information from the SSA.


Meanwhile, the employee changed legal counsel and, on January 29, 1993, filed an Application for Adjustment of Claim.  In his application, the employee sought an "increase in compensation rate based on carrier's inaccurate calculation of social security offset ...."  The application did not state why the social security offset was inaccurate.


In their Answer, the defendants stated, in part:  "The defendants deny for lack of information sufficient to form a belief that claimant is entitled to a compensation rate adjustment."  Additionally, the defendants stated as an affirmative defense that, "The defendants are entitled to a Social Security offset, but have not yet taken one because they are awaiting information from the Social Security Administration and then Board approval of the offset."


Based on the information finally received from the SSA on June 14, 1993, the insurer recalculated the future social security offset and discovered that the offset stated in the March 12, 1992 Compensation Report was wrong.  On June 21, 1993 the defendants filed a petition seeking approval of the corrected social security offset in the amount of $58.56 per week.


The employee does not dispute the corrected future social security offset calculated by the insurer.  Instead, the issue is the award of an appropriate attorney fee.  The employee's legal counsel is seeking minimum statutory fees in the amount of $11,750.59 based on the difference between the benefits he alleges the employee would have received in the future, under the incorrect social security offset stated in the March 12, 1992 Compensation Report, and the benefits the employee likely will receive in the future using the corrected social security offset stated in the defendants' petition.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.145(a) and (b) read:


(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.  When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded.  In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficia​ries. 


(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


The award of minimum statutory attorney fees set out in subsection (a) applies only to "controverted" claims.  Bignell v. Wise Mechanical Contractors, 651 P.2d 1163, 1168 (1982); Wien Air Alaska v. Arant, 592 P.2d 352, 364 (Alaska 1979), overruled on other grounds; Fairbanks North Star Bor. Sch. Dist. v. Crider, 736 P.2d 770, 775 (Alaska 1987).  In order to award statutory fees under subsection (a), we must find there has been "controversion in fact."  Wien, 592 P.2d at 365.


In the instant case, we conclude the defendants did not in fact controvert the employee's 1993 Application for Adjustment of his social security offset.  Prior to the employee's applica​tion, the defendants had already voluntary spent five months trying to obtain the employee's social security information from the SSA.  In response to the employee's application, the defendants reflected these efforts in their answer and affirmative defenses.  They did not deny the employee's assertion that the proposed social security offset was incorrect.


Moreover, lack of controversion is shown by the existence of circumstances beyond the defendants' control which caused the delay in computing the correct offset rate.  In Haile v. Pan Am World Airways, Inc., 505 P.2d 838, 839-41 (Alaska 1973), the supreme court stated that an employer's delay in making payments due to circumstances beyond the employer's control does not constitute "controversion" under subsection (a).  Id. at 841.  In the instant case, the defendants' delay in calculating the correct social security offset and filing a Petition was due to circum​stances beyond their control.  During a 10-month period stretching from September 9, 1992 until June 14, 1993, the defendants' counsel repeatedly tried to get the necessary information from SSA so that the offset amount could be verified and the Petition filed.  When the defendants' counsel finally obtained the necessary information, the corrected calculations were made and the Petition filed within a week.


Where an employer has not "controverted" a claim but has otherwise failed to make payment of compensation, subsection 145(b)'s grant of "a reasonable attorney fee" applies.  See Haile, 592 P.2d at 364-65.  A claimant is entitled to a reasonable attorney fee under subsection 145(b) where an employer has unsuccessfully sought a compensation rate decrease.  Olson v. AIC/Martin J.V., 818 P.2d 669, 677 (Alaska 1991).


After considering the facts of this case, we find that the original compensation report contained what proved to be an incorrect social security offset.  Accordingly, pursuant to subsection 145 (b), we find the defendants shall pay the employee's reasonable attorney fees and costs expended in addressing the social security offset issue.  An affidavit of actual costs and fees, filed by the employee's attorney, lists 10.7 hours of attorney time billed at $175 per hour, totalling $1,872.50.  Additional costs include 12.4 hours of paralegal time billed at $75 per hour, totalling $930, and photocopy, telephone and postage costs, totalling $230.96.  Attorney Jensen testified he spent an addition​al 2 hours on the case through the hearing, since the affidavit was filed, for which he seeks reimbursement at $175 per hour.  After considering the nature, length, complexity, benefits received and the contingent nature of workers' compensation claims, we find the employee's actual costs and fees submitted is reasonable, except that $155.45 for copying costs appears excessive.  8 AAC 45. 180(f)(15) requires itemization of copies at ten cents per page.  Because the defendants object to the lack of itemization in the employee's affidavit, we reduce the photocopy award to $75.  In conclusion, we find the employee is entitled to an award of actual attorney fees and costs totalling $3,303.01.


ORDER

The defendants shall pay the employee's reasonable attorney fees and costs in the total amount of $3,303.01.


Dated at Fairbanks, Alaska this 4th day of January, 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown


Fred G. Brown,



Designated Chairman



 /s/ John Giuchici


John Giuchici, Member



 /s/ Ray Kimberlin


Ray Kimberlin, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Melvin Gertlar, employee / applicant; v. H & H Contractors, employer; and Providence Washington Ins. Co., insurer / defendants; Case No.8717191; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 4th day of January, 1994.



Cathy D. Hill, Clerk
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