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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

RODNEY L. JENKINS,
)



)


Employee,
)


  Respondent,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9108781



)

ALASKA COMMERCIAL CO.,
)
AWCB Decision No. 94-0002



)


Employer,
)
Filed with AWCB Fairbanks



)
January 4, 1994


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


  Petitioners.
)

________________________________________)


This appeal of a September 30, 1993 reemployment benefits administrator designee (RBA) decision finding eligibility for a second reemployment evaluation was heard at Fairbanks, Alaska on December 7, 1993.  The employee represented himself.  The petitioners were represented by attorney Michael McConahy.  The record closed at the end of the hearing.


It is undisputed the employee suffered a work‑related knee injury on March 28, 1991.  On February 28, 1992, he requested a reemployment eligibility determination.  That same day, the employee's treating physician, Robert Dingeman, M.D., told him, for the first time, he would be unable to return to his previous job.  Based on this determination, and without objection from the insurer, the RBA awarded reemployment benefits after finding unusual and extenuating circumstances prevented him from filing his request in a timely manner.  On May 12, 1992, Dr. Robert Dingeman, M.D., approved a Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles (SCODOT) job analysis and gave the employee a permanent partial impairment (PPI) rating.  On May 21, 1992 the reemployment specialist determined the employee was not eligible for reemployment benefits.


Some questions remained, however, about whether the employee could work as a restaurant busboy under the SCODOT.  Dr. Dingeman reversed his opinion that the employee could work as a busboy, telling the reemployment specialist he wanted to review several on‑site job analyses.  On June 3, 1992, however, the employee signed a "Waiver of Reemployment Benefits".  On June 12, 1993 the insurer paid the lump‑sum PPI award due.


In late June 1993, Dr. Dingeman performed an additional arthroscopic surgery.  On September 9, 1993, the employee filed a second request for an eligibility evaluation.  On September 30, 1993 the RBA stated she thought a question remained about whether the employee could work as a busboy and awarded a second evaluation.  She did not comment on the employee's previous "waiver" of reemployment benefits.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

 AS 23.30.041(c) reads:


If an employee suffers a compensable injury that may permanently preclude an employee's return to the employee's occupation at the time of injury, the employee or employer may request an eligibility evaluation for reemployment benefits.  The employee shall request an eligibility evaluation within 90 days after the employee gives the employer notice of injury unless the administrator determines the employee has an unusual and extenuating circumstance that prevents the employee from making a timely request. . .


AS 23.30.041(d) provides in part:


Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings. ... Within 14 days after receipt of the report form the rehabilitation specialist, the administrator shall notify the parties of the employee's eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110 ... The board shall uphold the derision of the administrator except for abuse of discretion on the administrator's part. 

(Emphasis added).


In Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985), the Alaska Supreme Court stated, "This court has explained abuse of discretion as issuing a decision which is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive."  The court has also stated that abuse of discretion exists only when the court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake." Brown v. State, 563 P.2d 275, 279 (Alaska 1977).  An agency's failure to properly apply the controlling law may also be considered an abuse of discretion.  Manthey  v. Collier, 367 P.2d 884, 889 (Alaska 1962).


In the Administrative Procedure Act, the legislature provided another definition to be used by the courts in considering appeals of administrative agency decisions.  It contains terms similar to those above, but also expressly includes reference to a "substantial evidence" standard:


Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . . If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in light of the whole record.

AS 44.62.570.


The employee enjoys a presumption under AS 23.30.120 that he is entitled to reemployment benefits.  Kirby v. Alaska Treatment Center, 821 P.2d 127, 129 (Alaska 1991).  Once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer.  To overcome the presumption of compensability, the employer must present substantial evidence to the contrary.  Id.; Miller  v. ITT Arctic Services, 577 P‑2d 1044, 1046 (Alaska 1978).


The Alaska Supreme Court "has consistently defined 'substantial evidence' as' such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'." Id. at 1047 (quoting Thornton v. Alaska Workmen’s Compensation Board, 411 P.2d at 210).


If the employer produces substantial evidence to overcome the presumption, the employee must prove all elements of his case by a preponderance of the evidence.  Veco, Inc. v. Wolfer, 693 P.2d 865, 870 (Alaska 1983).  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [trier of fact] that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


In applying the law to the facts in this case, we first determine the employee has established a prima facie case which attaches the presumption of compensability to his claim.  We base this finding on the uncontested evidence he suffers a permanent impairment arising from his work‑related injury and on his inability to return to work at the job he performed at the time of injury.  Accordingly, we must next decide whether the employer has come forward with substantial evidence to rebut that presumption.


AS 23.30.041(e) provides in part:


An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United State Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" for ....


(2) other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury ....


The record reflects the employee had worked as a restaurant busboy in the 10‑year period before his work‑related injury.  Although Dr. Dingeman initially approved a job description for busboy, as that job is defined in the SCODOT, he later suspended his approval.  Given Dr. Dingeman's ambivalence, we find the employer has not come forward with sufficient evidence to overcome the presumption. See Beauchamp v. Employers Liab. Assurance Corp., 477 P.2d 933 (Alaska 1970) (Uncertainty as to the substance of medical testimony mast be resolved in favor of the employee).  See also, Harp v. Arco Alaska, Inc., 831 P.2d 352, 357 n.7 (Alaska 1992).  Based on our conclusion the employer has not overcome the presumption, we find the employee's entitlement to reemployment benefits continues, as stated by the RBA.


The petitioners argue, the employee waived his entitlement when he signed a "Waiver of Re‑employment Benefits" form prepared by the petitioners.  Thereafter, the employee waited 15 months before requesting a second evaluation.  Given that the employee waited over a year to request reinstatement of potential benefits already waived, the petitioners assert, the employee "slept on his rights" too long. See Van Biene v. Wausau Ins. Co., 847 P.2d 584 (Alaska 1993). (The board has the power to apply equitable remedies to workers' compensation claims.)


Recently, the south‑central panel found that neither an express nor implied waiver by an employee is binding, absent board approval under AS 23.30.012, once reemployment benefits have been selected under section 41(e). Ward v. Tri‑General Construction Inc., AWCB No. unassigned, Case No. 9107259 (December 7, 1993).  A portion of the legislative history of section 41 may support this conclusion.  The April 6, 1988 sectional analysis of SB 33, presented before the House Judiciary Committee, states, at section 10(1), "If [an employee] opts for rehabilitation, the employer is obliged to provide rehabilitation benefits ...."


In another south‑central decision, however, another panel stated in Doyle v. Pacific Airlift, Inc., AWCB No. 93‑0146 (June 15, 1993) that penalties and interest may be imposed on an insurer for failure to timely pay PPI benefits in a lump‑sum, after the employee stated in writing he did not want reemployment benefits, even without Board approval.  Concurrently, the panel rejected the terms of a proposed compromise and release document.


In Van Biene, the court described the type of implied waiver, created by neglect to insist upon a right, as equitable estoppel.  Id. at 589.  The elements include: "assertion of a position by word or conduct, reasonable reliance thereon by another party, and resulting prejudice." Id. at 588.


On June 8, 1992, the employee in this case signed a statement which concludes: "After careful consideration of these matters, I hereby serve notice that I do not desire re‑employment benefits under the terms of AS 23.30.041 and I hereby reject the same."  The record does not reflect who initiated the signing of this "waiver".  The employee was not represented by an attorney.  He testified he did not understand the rights he gave up.


Accepting that the signing of the "waivier" constituted an "assertion of a position," the defendants relied on the position, issued a PPI lump‑sum check within 14 days, and avoided paying penalty and interest for late‑payment of PPI benefits under Doyle.  Fifteen months later, the employee renewed his request for reemployment benefits.  We find the defendants have been prejudiced by this delay, and are now facing potential liabilities including a large section 41(k) benefit obligation.  See Townsend v. United Parcel Service, AWCB No. 91‑0216 (August 3, 1991).


After weighing the evidence in this case, and considering our decision in Doyle, we find the employee was free to waive his right to reemployment benefits, at least by implication, without Board approval.  After waiting such a long period of time, we find the employer has met the elements of equitable estoppel.


In sum, we conclude the RBA abused her discretion and her finding of eligibility for reemployment benefits must be reversed.  We find she had a duty to consider the employee's waiver of benefits, even absent Board approval.


ORDER

The Reemployment Benefits Administrator's Designee’s September 30, 1993 determination, finding the employee eligible for reemployment benefits, is reversed.


Dated at Fairbanks, Alaska this 4th day of January, 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown


Fred G. Brown,



Designated Chairman



 /s/ John Giuchici


John Giuchici, Member



 /s/ Ray Kimberlin



Ray Kimberlin, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Rodney L. Jenkins, employee, Respondent; v. Alaska Commercial Co., employer; and Alaska National Insurance Co., insurer / petitioners; Case No.9108781; dated and filed in the office of the Alaska Workers’Compensation Board in Fairbanks, Alaska, this 4th day of January, 1994.



Cathy D. Hill, Clerk
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