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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

STEVEN E. HERD,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9202303



)

LONG ISLAND DEVELOPMENT,
)
AWCB Decision No. 94-0010



)


and
)
Filed with AWCB Juneau



)
January 27, 1994

REID TIMBER,
)



)


Employers,
)



)


and
)



)

ALASKA TIMBER INSURANCE EXCHANGE,
)



)


Insurer,
)


  Defendants.
)

___________________________________________)


We met in Juneau on 11 January 1994 to determine if Employee's claim against Defendants should be dismissed by application of the statute of limitations in AS 23.30.110(c).  Employee is represented by attorney Michael J. Zelensky.  Defendants are represented by attorney Paul M. Hoffman.  Because AWCB Member Nancy Ridgley recused herself, we proceeded with a two‑member panel under the authority of AS 23.30.005(f).  Due to travel plans, Member Twyla Barnes left before the hearing was concluded.  By agreement between the parties and Ms. Barnes, she listened to the hearing tapes before we deliberated.  We closed the record on 11 January 1994 and concluded cur deliberations on 25 January 1994.


In Herd v. Long Island Development, et al.,  AWCB D&O No. (unassigned) (4 October 1993)
, we granted Employee's request for a continuance and requested that Employee and Alaska Timber Insurance Exchange's (ATIE) claims supervisor appear before us to testify.  We incorporate herein the facts as set out in Herd I.  Briefly, Employee reported re‑injuring his back on 2 March 1983 while working for Long Island Development (LID) , and another aggravation on 1 September 1988 while working for Reid Timber (Reid).


Employee obtained a student loan and attended motorcycle mechanics school in Phoenix, Arizona from January through November 1989.  He maintained his post office box in Ward Cove while he was in Arizona.  He testified he instructed the post office to forward his mail to Arizona while he was away.  Employee asserts he also called ATIE before he left Alaska to inform them of his Arizona address.


Defendants prepared controversion notices for both the LID and Reid claims, and mailed them to Employee in the same envelope on 28 July 1989.  The documents were mailed by certified mail, with a return receipt requested.


On 27 July 1989 Employee wrote to ATIE requesting reimbursement for medications under his LID claim.  Employee included his Arizona address at the bottom of the note.  ATIE received the note on 31 July 1989, three days after they mailed the controversion notice.  Employee filed an Application for Adjustment of Claim on 30 August 1989 and Defendants filed an Answer on 12 September 1989.


Employee requested a hearing on 16 October 1992, three years, eleven weeks and three days after ATIE controverted Employee's claims.


In August 1993 Employee executed an affidavit which states that he never received the controversion notices and that he did not sign the receipt acknowledging acceptance (green card)
 indicating that he had received the documents.  Due to the amount of tine which has passed, the post office has disposed of any records concerning the green card and any forwarding address.


At hearing, Laurel J. Bray testified she was the front office receptionist at ATIE in the summer of 1989 when the controversion notices were mailed to Employee.  She testified she typed and mailed the controversions to Employee at his Ward Cove address, the address shown in ATIE's computerized data base.  She testified the difference in the certification numbers between the white slip and the green card is due to her typographical error.


Pamla Scott testified at hearing that she was ATIE'S Claims Supervisor in July 1989.  She testified no controversion notice was sent to Employee in Arizona because Employee's note requesting reimbursement was not thought to be a notice of change of address.  She also testified that ATIE did not respond directly to Employee's request for reimbursement of medication costs because all benefits had been controverted a few days before, and because someone, presumably Employee, had picked up the notices as evidenced by the "Steve Herd" signature on green card.  She testified Mr. Zelensky was not served with a copy of the controversion notice because he had not submitted an entry of appearance, as required by AWCB regulation 8 AA 45.178(a), and that it is ATIE's policy to never release information without an entry of appearance.  Ms. Scott acknowledged ATIE was aware Employee was, or had been, in Arizona because a copy of the controversion  notice was mailed to Ramjet S. Beastly, M.D., an orthopedist who treated Employee in Arizona.


Employee testified at hearing that he called ATIE while he was in Arizona about receiving reimbursement for medications he had purchased and about the payment of Dr. Beastly charges.  He also testified he received no certified mail or controversion notices from ATIE.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.110(c), as in effect at the time of Employee's 1983 and 1988 injuries, provides in pertinent part:  "If a claim is controverted by the employer and the employee does not request a hearing for a period of two years following the date of controversion, the claim is denied."


8 AA 45.060 (b) provides in pertinent part:


A party filing a document with the board, except the application, shall serve it upon all parties or, if a party is represented, upon the party's representative.  Service must be accomplished, either personally or by mail, in accordance with due process.  Services by mail is complete at the time of deposit in the mail.

 (Emphasis added.)


On further reflection, we find the above‑quoted version of AS 23.30.110(c) applicable.  We rely on the arguments presented in Defendants' hearing briefs for the 9 September 1993 and 11 January 1994 hearings, i.e., Section 20, ch. 79 SLA 1988, amending AS 23.30.120(c), "applies only to injuries sustained on or after July 1, 1988."  Section 48, ch. 79 SLA 1988.


We find Employee's claims against LTD and Reid must be denied under the authority of AS 23.30.110(c) because Employee did not request a hearing within two years following the filing of the controversion notice.  We find ATIE complied with the requirements for service contained in 8 AA 45.060(b).  ATIE mailed the controversion notice to Employee at his permanent address in Ward Cove on 28 July 1989 and service was completed when deposited in the mail. 8 AA 45.060(b). Employee did not request a hearing until 16 October 1992, more than three years after the controversion.  


In reaching our finding, we considered the parties' testimony and their legal arguments.  We are persuaded that service of the controversion notices was accomplished in accord with our regulations and with due process.  Employee used his Ward Cove address and mail box continuously while he was out of state and testified he directed the Post Office to forward his mail to him in Arizona.  Although Employee told ATIE he was in Arizona, temporarily we presume, we find no evidence that he told them to change his mailing address.


Furthermore, even if Employee did not receive the documents, he was on inquiry notice that his claim had been controverted; he requested reimbursement for prescription medications and payment for visits to Dr. Beastly, yet Defendants did not reimburse him and did not pay the doctor.  Employee could have, and should have inquired.  In fact, we infer from Employee's affidavit that he did know ATIE was not paying his medical costs.
  Also, a copy of the controversion notice was in Employee's workers' compensation file, and Employee could have learned of the controversion with a telephone call to the Workers, Compensation Division or to ATIE.


It is not disputed Defendants filed an Answer to Employee's Application for benefits on 12 September 1989.  The Answer denied all benefits. Under the 1982 version of AS 23.30.110(c), that Answer would suffice as a controversion for the purposes of that statute.  This is consistent with our previous interpretation of the statute.
  Accordingly, we find the Answer constitutes a separate basis for dismissal under AS 23.30.110(c).


ORDER


Employee's claims against Long Island Development and Reid Timber are denied and dismissed.


Dated at Juneau, Alaska this 27th day of January, 1994.




ALASKA WORKERS’ COMPENSATION BOARD



 /s/ Lawson N. Lair


Lawson N. Lair,



Designated Chairman



 /s/ Twyla G. Barnes


Twyla G. Barnes, Member


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Steven E. Herd, employee / applicant; v. Long Island Development and Reid Timber, employer; and Alaska Timber Insurance Exchange, insurer / defendants; Case No. 9202303; dated and filed in the office of the Alaska Workers’ Compensation Board in Juneau, Alaska, this 27th day of January, 1994.



Bruce Dalrymple

jrw
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    �Hereafter we will refer to this Decision and Order as Herd I.





    �In Herd I at 7 we stated: "Accordingly, we find the Answer filed by Mr. Hoffman on 12 September 1989 is insufficient to commence the running of the two�year statute of limitations on [sic] AS 23.30.110(c)."





    �Defendants do not dispute that the signature on the card is not Employee's signature.


    �In Herd I we held that the version of AS 23.30.110(c) effective 1 July 1988 was applicable.  The 1988 version, which is still in effect, provides: "If the employer controverts a claim on a board�prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied." (Emphasis added.)


    �In his affidavit executed 18 August 1993, Employee stated in pertinent part: "I could not afford medical treatment for my back, which was in a bad way.  I had seen Dr. Ramjet Beastly in Arizona twice, but could not pay him nor afford his services any longer."


    �In Thornton v. North Star Stevedoring, AWCB D&O No. 87-0127 (9 June 1987) we state at page 4:  "[A] controversion for purposes of §110(c) includes either a board-prescribed controversion notice or an Employer's answer to an employee's application for benefits."


	In Adams v. Valdez Outfitters, AWCB D&O No. 90�0111 (23 May 1990) we stated in part at footnote 1: [W]e agree with our Thornton panel's conclusion that an answer is effective as a controversion (under pre�1988 AS 23.30.110(c)) . . . ."







