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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

GARRY GILBERT,
)



)


Employee, 
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9120417



)

GLOBAL ENVIRONMENTAL,
)
AWCB Decision No. 94-0016



)


Employer,
)
Filed with AWCB Anchorage



)
January 31, 1994


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

________________________________________)


The employee's claim for a compensation rated adjustment and attorney's fees was heard on December 3, 1993, in Anchorage, Alaska.  The employee participated by telephone and was represented by attorney Michael J. Patterson.  The employer and its insurer were represented by attorney Richard L. Wagg.  The record closed on January 19, 1994, the first regularly scheduled hearing date after post‑hearing briefs were submitted.


SUMMARY OF THE FACTS

Gilbert testified that after finishing high school in Midwest, Wyoming in 1973, he received his B.S. degree in business administration from Black Hills State College in South Dakota in 1980. (Gilbert's deposition at 6).  He stated that essentially from the time he graduated from college until he was hired by the employer in June of 1991, he was supported by his family and did not have to work. (Id. at 13).  The employee said he decided to enter the environmental field and, after taking some courses, became certified in handling hazardous materials and in oil spill prevention and control. (Id. 7‑10).


Gilbert testified that in 1990, he put together a resume and started applying to various environmental companies. (Id. 13).  In his resume he stated he had worked for Black Diamond Energy in California 1986 and 1991; World Wide Auto Companies in Massachusetts from 1981 to 1993; Rainbow Inspection in Wyoming from 1981 to 1983; and the Wyoming Highway Department during the summers after high school and during college.  For each of these jobs, Gilbert listed his job title, supervisor, reason for leaving, starting and finishing salaries and a detailed summary of the work he performed. (Id. Exhibit 2).


One of the employers to receive a call from Gilbert from Casper, Wyoming asking for a job in the spring of 1991 was Thomas J. Northcott, the employer's president.  He is the employer's sole stockholder, (Northcott's deposition at 5).  A copy of the employee's resume was also forwarded to Northcott.  Northcott testified his company is involved in environmental clean‑up on a contract basis at various locations around Alaska.  The employee testified that Northcott hired him over the telephone while in Casper, Wyoming, for the specific job of front‑end loader. (Id. at 17).  He stated that during their talks, Northcott assured him there would be plenty of work to be able to last all year around.  He said he would not have brought his pickup truck to Alaska if he were only promised a seasonal job. (Id. at 17‑18).  The employee started work for the employer on June 27, 1991.  Before starting to work, the employee filled out an employment application which listed his prior job experience in accordance with his resume. (Id. at 30).  Gilbert testified that after seeing how well he worked during the first three weeks, Northcott offered him the position of full‑time supervisor.  At that time the supervisor position was held by Timothy Nelson. (Id. at 18).  The employee stated the supervisor job offer could he verified by the employer's office people. (Id at 26).  He stated that before he was to take over the supervisor's job, he was to get a couple of weeks of training. (Id. at 19).


It is undisputed that on August 16, 1991, Gilbert fell off of a flatbed trailer injuring his right hip, low back, and right hand. (Application for Adjustment of Claim filed April 30, 1993).


The employer accepted Gilbert's claim and, among other things, paid temporary total disability (TTD) benefits.  The statutory provision establishing TTD benefits provides in pertinent part: "In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability."  Since it was undisputed the employee had been absent from the labor market for 18 or more months of the two calendar years before his injury, the employer looked to the provisions AS 23.30.220(a)(2) to determine his spendable weekly wage.  Under this statute, a spendable weekly wage is determined by subtracting payroll taxes from a person's gross weekly earnings.  To establish an employee's gross weekly earnings, an employee's work and work history must be considered.  Considering Gilbert's work, the employer concluded his gross weekly earnings were $106.43. This figure was arrived at by adding the employee's actual gross wages from 1991 of $4,343.75 to $1,192.52, the amount it anticipated he would have earned if he had worked 14 days after his injury, and taking that sum of $5,536.27 and dividing it by 52 weeks.  The anticipated earnings were arrived at by multiplying $85.18 a day ($4,343.75 earned in 1991 ( 51 days he worked in 1991) by 14 days.  Since AS 23.30.175 provides the weekly rate of compensation for disability cannot be less than $110.00, the employee was paid benefits accordingly.  The employee was also given a permanent partial impairment rating under the American Medical Association Guides to the Evaluation of Permanent Impairment (3rd. Ed.) (Guides), and paid accordingly. (Compensation reports dated March 2, 1992 through April 28, 1992).


At the hearing, Gilbert testified that after he was released for work in March 1992, he went to work at $1,600.00 a month plus commissions and, because of commissions not paid, negotiated a lawsuit settlement for an additional $6,000.00.  Further, he stated that after the settlement, he obtained another job which paid him $37,500.00 a year plus commissions.


Northcott testified he neither hired Gilbert before he came to Alaska nor offered him full‑time employment. (Northcott's dep. at 12).  He said it is his policy to hire Alaskans first and not pay for people to come up from out‑of‑state. (Id.)  Northcott stated that he and Nelson had worked together on drilling rigs for many years and he went to work for him in 1987 when he formed the Global Environmental Systems.  He stated Nelson had the title of director of Alaskan operations.  He was the field supervisor and in charge of the equipment.  Northcott testified he had terminated Nelson in the summer or fall of 1991.  He stated that with the termination of Nelson, he also abolished the position of director of Alaskan operations. (Id. at 11).


With regard to the quality of Gilbert's work, Northcott testified:


Q. After observing Mr. Gilbert's work, were you impressed with his work or not impressed with his work?


A.Well, he's the only one that's ever caused a near fatal accident in my company and once I ‑‑ that didn't impress me at all.  In fact, I would have fired him at that point, except I couldn't find anybody else to take his place,

(Id. 14).


Q. Was ‑‑ did you end up with some sort of an OSHA problem or some sort of a investigation performed by Global Environmental of California or did they come and do something to your company and issue a report to you?


A. See what happened, after Garry Gilbert dropped the bucket on top of that guy and we had a near fatal accident, Marathon requested that we have some type of review of our procedures and whatnot.  So my only stance, after he did that, I had to bring a safety man up and go through the operation out there and make any suggestions that would ‑‑ that might help prevent any further accidents. 

(Id. at 19).


Northcott went on to testify:


Q. Did you at some point in this employment with you offer him a full‑time position?  Offer him Mr. Nelson's position?


A.  No, I did not.  The comp ‑‑‑ you know, I don't know where he got the idea that I would give him somebody's position.


Q. When did you ‑‑ Mr. Gilbert was injured on 8/16/91; do you remember how long after 8/16/91 it was before you terminated Mr. Nelson?


A. 8/16?  I'd have to look.  I think it was sometime that fall.


Q. Okay, so it would have been after 8/16/91?


A. Yeah, it would be.


Q. Were you considering getting rid of Mr. Nelson or his position before Mr. Gilbert was injured?


A. No.


Q. So as of 8/16/91 you were happy with Mr. Nelson doing whatever he was doing?


A. Yeah, basically.  The reason for his termination came After ‑‑ after Mr. Gilbert left.

Id. at 14).


At the hearing Northcott testified that in evaluating the employee's work performance he came to the conclusion he was slow, complaining, and nothing special.


Northcott testified that he hired the employee as an hourly employee with front‑end loader experience.  He was considered a trainee because he did not know what the company was doing.  Northcott said he hired Gilbert as a seasonal employee because he did not have all‑year‑around work in the field to do. (Id. at 15‑16).  As far as Northcott could remember, he paid the employee $10.00 an hour when he worked in Anchorage and $12.50 when he worked at Trading Bay, a remote site. (Id. at 18).  Regarding the near fatal accident caused by Gilbert operating the front‑end loader on his first day of work, Northcott stated it was caused by human error and not mechanical defect. (Id.).  He said to his knowledge, other people did not have problems operating the frontend loader's bucket.  Northcott said that notwithstanding the fact that a foreman had specifically showed the employee how to operate the bucket, "he still failed to operate it correctly." (Id. at 15).  Northcott further testified that Dinty Miller, one of his employees, was promoted to look after safety and health, public relations matters, and sales after Nelson left.  However, Miller was not promoted to Nelson's supervisory position as director of Alaskan operation because that position had been abolished.  In creating the position of director of operations, he said it was a mistake that he did not want to make again.  Northcott testified that his company was too small to have a director of operations.  As he put it, "You have to be cook, bottle washer, trash‑taker-outer, you name it, to make a small company like this work."  (Id. at 21; 23).  When asked what made Miller more employable than Gilbert, Northcott stated, "[H]e never caused a near fatal accident.  He didn't lie on his resume." (Id. at 22)


Northcott testified that for 1991‑1992, there were only three full‑time employees working for the employer.  They consisted of himself, Cassandra Alley, the secretary/bookkeeper, and Nelson until he was terminated.   (Id. at 10‑11).  His company's payroll records were entered into evidence and showed the following payrolls that were made:


  1.  09/07/91  ‑‑  $25,705.88


  2.  10/05/91  ‑‑   19,862.13


  3.  10/19/91  ‑‑   11,313.55


  4.  11/02/91  ‑‑    8,311.13


  5.  11/16/91  ‑‑   17,141.00


  6.  11/30/91  ‑‑    7,107.13


  7.  12/14/91  ‑‑    7,045.25


  8.  12/28/91  ‑‑    5,218.75


  9.  01/11/92  ‑‑    4,825.00


10.   01/25/92  ‑‑    4,862.50


11.   02/08/92  ‑‑    4,884.38


12.   02/22/92  ‑‑    3,065.00


13.   03/21/92  ‑‑    2,446‑88


14.   04/04/92  ‑‑    2,456.25


According to Northcott, after the accident caused by the employee, he investigated Gilbert's resume references and found out that, except for a summer job working for the Wyoming Highway Department, Gilbert had not been employed by any of the other employers as set forth in his resume. (Id. at 22).  In his deposition (Id. at 30‑32) and at the hearing, Gilbert acknowledged he had falsified his resume.  He stated at the hearing, that when he lied on his resume he thought it was the right and proper thing to do because he needed a job.


At his deposition which was taken on November 11, 1993, Dinty Miller testified that he was a friend of Gilbert who came to work for the employer a month or so after Gilbert did. (Miller's deposition at 5‑6) . Regarding the employee's testimony that he would have become a supervisor taking Nelson's place if he had not been injured on August 16, 1991, Miller had serious reservations.  He stated;


A. [I] would have to assume it's not true based on the fact that he didn't have the background experience, and in all sincerity, I don't think his work ethics was up to the position.

(Id. at 10).


Q. How would you describe Mr. Gilbert's work habits?


A. Nonaggressive.


Q. What do you mean by that?


A.Well, he's not the type to get out and work nights or weekends.  He seems to he more like an eight‑to‑fiver that will take care of his responsibilities and after the job that's his time. . .

(Id. at 7).


Miller testified the employer's work was, by its very nature, seasonal.  (Id at 10).  The only year‑around employees for 1991‑1992 he could remember were Northcott and himself.  He said there was another individual, Mark Day, who stored equipment and got it ready for the next season.  However, he said Day was not retained for the full year. (Id. at 10‑11).  He said that when he was hired by Northcott, he was hired as a laborer at $10.00 an hour and only promised employment for three months at the most. (Id. at 18; 21).


Cassandra Alley testified by deposition on November 24, 1993.  On direct examination, she stated she is a secretary/bookkeeper who worked for the employer between September 1988 and December 1992. (Alley's deposition at 5; 7).  She testified that for the year 1991, Northcott anticipated being awarded a lot of projects and because of Gilbert's experience as set forth in his resume, he offered the employee a job if he came to Alaska. (Id. at 6).  She stated Nelson and Northcott had a "real difference of opinion" during the summer and Nelson was terminated.  When this happened, according to Alley, Northcott offered Nelson's full‑time supervisory job to Gilbert.  When asked if she had actually heard Northcott offer Gilbert Nelson's job, she responded:


Yes.  My office is up in the front there, I don't know if you've been over Mr. Nor ‑ -‑I'm sure you have.  But mine was the second office there.  I don't know if they still have the bookkeeper's position there or not.  But Mr. Northcott and I, and Marie Jensen at that time, her name now is Calzaba (ph), we were in and out.  She was sitting right there, and he was offered that position because of the conflict between Mr. Nelson and Mr. Northcott.

(Id. at 16).

She stated that later Nelson's position was taken by Miller. (Id. at 9).


At the hearing, Marie Calzaba, a former receptionist for the employer, testified that she never actually heard Northcott offer Nelson's job to the employee.  She stated the job offer was common knowledge around the office based on what she described as "eavesdropping."


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The employee first contends that, except for his August 16, 1991 injury, he would have replaced Nelson and, as such, worked as a full‑time supervisor until March 2, 1992, when he was released for work.  Because Nelson's position, according to Gilbert, paid $20.00 an hour, he asks that his average weekly wage be adjusted upward to reflect the difference between $10.00 or $12.50 an hour which he was earning when injured to $20.00 an hour.  Because he also argues he would have worked for the employer full‑time, he claims that hourly difference should be used to calculate his entitlement to temporary total disability benefits through March 2, 1992.  Second, Gilbert contends that, if he had not been injured, he would have continued working for the employer during the period of his disability notwithstanding the fact he was not offered Nelson's position.


The employer, on the other hand, raises a number of arguments against the validity of these claims.  First, it is argued that Gilbert was never offered Nelson's full‑time supervisory position.  Next, the employer asserts the employee would not have been retained more than a couple of weeks after his injury because of his lack of working skills.  Finally, it is argued that Gilbert would have been terminated a few weeks after his injury because his work was seasonal and coming to an end.


Since it is undisputed Gilbert was absent from the labor market for 18 months or more of the two calendar years before his work‑related injury with the employer, we find the employer was correct in considering his work and work history in determining his gross weekly earnings under AS 23.30.220(a)(2).  That statute provides:


(a) The spendable weekly wage of an injury is the basis for computing compensation.  It is the employee's gross weekly earnings minus payroll tax deductions The gross weekly earnings shall be calculated as follows:


. . . .


(2) if the employee was absent from the labor market for 18 months or more of the two calendar years preceding the injury, the board shall determine the employee's gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history, but compensation may not exceed the employee's gross weekly earnings at the time of injury.


We first consider the employee's work at the time of injury and his contention that he would have inherited Nelson's full‑time supervisory position, if he had not been injured on August 16, 1991.  We find this position totally lacking in merit.  First, Northcott, a person testifying before us who we consider a credible witness (AS 23.30.122), stated he never offered that position to Gilbert.  This is substantiated by the fact that, according to Northcott, the thought and need of terminating Nelson never happened until weeks after Gilbert was injured.  We also find nothing praiseworthy in the employee's work performance that would have reasonably lead Northcott to desire to elevate him to a his full‑time supervisory position.  The record reflects Gilbert caused a near fatal accident on the first day he operated a front‑end loader for the employer.  This accident necessitated an investigation resulting in a loss of time and money to the employer.  Northcott stated he investigated the accident and found it was caused by human error and not by a mechanical malfunction.  Northcott testified that Gilbert would have been terminated at that time if he could have found anyone else to take his place at Trading Bay.  In evaluating Gilbert's general work‑qualities, Northcott labeled him as "slow, complaining, and nothing special."  This appraisal seems to correlate with Miller's assessment.  He described Gilbert as a nonaggressive, " eight‑to‑fiver,"  who lacked the work ethic to be a full‑time supervisor.


Besides Northcott and Miller, there are only three other sources of information regarding the allegation that Northcott offered Gilbert Nelson's full‑time supervisory job.  First, Alley stated that before the employee's injury, she and Calzaba heard Northcott make such an offer to him.  However, Calzaba at the hearing could not confirm Alley's statement that the two of them specifically heard Northcott make the offer in question.  She could only say that her understanding of the situation was from what was known around the office which, in turn, was based solely on "eavesdropping."  While we do not doubt the credibility of either Alley or Calzaba, we do find their accounts of what actually occurred lacking in sufficient exactness to be of much probative value.  It is interesting to note at this point that Alley and Gilbert seriously contradict each other as to when this offer was supposedly made.  The employee says it was made within three weeks after he started working for the employee.  Alley, on the other hand, testified the offer was made after Northcott and Nelson had a "real difference of opinion" in the summer of 1991 and after Nelson was terminated later on.  While we do not know specifically when Nelson was terminated, we know from Northcott's undisputed testimony that it was some time after Gilbert was injured on August 16, 1991.


The third, and final source of evidence supporting Gilbert's contention, is his own testimony.  Accordingly, we must carefully consider the veracity of Gilbert's statements.  The record shows that before approaching Northcott for employment in 1991, the employee prepared a resume to accompany his job applications.  Even though he had only worked some summers between high school and getting out of college for the Wyoming Highway Department, Gilbert nevertheless specifically listed in his resume three other employers who he had never worked for as source of work experience.  Not only did he list these fictitious employers, he embellished on this subterfuge by giving his job titles, supervisors, reasons for leaving, starting and finishing salaries and detailed summaries of the work he performed.  Northcott testified he based his decision to hire Gilbert on this resume.  At the hearing, the employee acknowledged his resume was nothing but a fabrication justified, he said, by the need to get a job.  He testified he believed it was the right and proper thing to do at the time.


Based on this evidence, we find Gilbert is not a credible witness and, as such, find his testimony regarding the offer for full‑time employment with the employer of no probative value.
  Accordingly, we are persuaded by the testimony of Northcott and the related evidence noted above, that the employee was never offered the full‑time supervisory position in question.  Therefore, we conclude Gilbert was never offered Nelson's full‑time supervisory position and any claim for a compensation rate adjustment based on such an alleged offer must he denied and dismissed.


The next question is whether Gilbert would have continued working for the employer during his disability notwithstanding the fact that he was not offered Nelson's full‑time supervisory position.  He claims Northcott offered him a year‑around employment when he hired him in June 1991.  He contends Northcott promised him work all during the winter of 1991‑1992.  As noted above, we have found Gilbert not to be a credible witness and, therefore, we do not believe his assertions in this regard.  On this basis alone, we conclude the employer would have been terminated as the employer maintains, that is, two weeks after he was injured.


In addition, we find the employer came forward with evidence disproving Gilbert's claim.  Northcott testified that the employee would have been terminated after the of the Trading Bay project which was completed 14 days after he was injured.  Northcott explained that this termination would have been based on several factors.  First, he stated that when he hired the employee in June 1991, it was only for the three‑month summer season.  Both he and Miller testified that the employer's business was basically limited to the summer months.  Further, Northcott pointed out that except for himself and Miller, and perhaps a secretary, the company did not employee any full‑time workers during the winter of 1991-1992.  This is adequately demonstrated by the employer's payroll records from September 7, 1991 through April 4, 1992.


Second, Northcott testified that once Gilbert's falsified resume came to light, he would not have retained him even if work had been available.  He had no patience with liars.


Finally, as we have discussed above, Northcott testified that Gilbert did not have the necessary work skills and attitude that he would have rewarded with further employment.


Based on these facts, we find Gilbert would not have worked for the employer any longer than 14 days after his injury and, therefore, his wages at the time of injury would not have continued for the duration of his disability.  Accordingly, his claim for a compensation rate adjustment to reflect such work must be denied and dismissed.


To this point we have dealt only with the question of whether or not Gilbert's wages at the time of injury would have continued or increased during the period of disability based on the wages he was earning when he was injured.  The second aspect we must address pursuant to AS 23.30.220(a) (2) is whether his wage would have continued based on this work history.  The evidence reflects that Gilbert does not have a meaningful work history upon which to determine his gross weekly earnings.  He does not dispute the fact that he did not work for an employer from the time he got out of college in 1980 until the time he started working for the employer in June 1991.  Without such a history, there is, of course, no basis factoring in this consideration.  Possibly regarding this issue, the employee asks us to believe that after he was released for work in March 1992, he found employment paying large monthly salaries plus commissions.  We do not give any credence to these unverified statements because, as noted many times before, we do not believe what Gilbert says.  Accordingly, we conclude work history is not a factor in this case.


The final question is whether the employee is entitled to any attorney fees and legal costs.  Since we have not awarded a compensation rate adjustment and his attorney has not successfully prosecuted his claim, this claim must also be denied and dismissed.


ORDER

1.  The employee's claim for a compensation rate adjustment is denied and dismissed.


2.  The employee's claim for attorney's fees and legal costs is denied and dismissed.


Dated at Anchorage, Alaska this 31st day of January, 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder


Russell E. Mulder,



Designated Chairman



 /s/ Patricia A. Vollendorf


Patricia A. Vollendorf, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Garry Gilbert, employee / applicant; v. Global Environmental, employer; and Alaska National Insurance Co., insurer / defendants; Case No.9120417; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 31st day of January, 1994.



Brady D. Jackson

jrw

�








    �Even before it was amended in 1988, AS 23.30.220(a)(2) called for determination of the gross weekly earnings by considering "the nature of the employee's work and work history."  The Alaska Supreme Court construed that provision in Phillips v. Nabors Alaska Drilling, Inc., 740 P.2d 457 (Alaska 1987).  It held that the primary focus in establishing the compensation rate remained whether or not the employee's wages at the time of injury would have continued for the duration of the disability. Phillips, 740 P.2d at 461.


    �In Kessick v. Alyeska Pipeline Service Co.. 617 P.2d 755, 757, n. 4, (Alaska 1980), the court stated; "It is well�settled that where a claimant testifies falsely in one instance the trier of fact may elect to disregard his otherwise uncontradicted testimony."  We recognize that Gilbert did not falsely testify in this case as to his prior employment.  However, he nevertheless made the false statements, as he admitted, thinking he was doing the right and proper thing and with the intent to deceive prospective employers.  Under these circumstances, we find the underlying policy considerations recognized by the court in Kessick should equally apply to the case at bar.







