
[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

WILLIS B. WEBB
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 
8503407



)

9112572

AIC MARTIN, J.V.,
)



)
AWCB Decision No. 94-0017


Employer,
)



)
Filed with AWCB Anchorage


and
)
February 1, 1994



​)

EMPLOYERS CASUALTY,
)



)


Insurer,
)



)


and
)



)

H. C. Price Co.
)

  (Self-insured)
)



)


Employer,
)
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________________________________________)


We heard Webb's claim for temporary total and permanent partial disability benefits, medical expenses, reemployment benefits, attorney's fees, and legal costs, on October 28, 1993, in Anchorage, Alaska.  The employee was represented by attorney Gosta E. Dagg.  AIC‑Martin, J.V. (AIC) and its insurer were represented by attorney Robert J. McLaughlin.  H.C. Price Co. (Price) was represented by attorney James M. Bendell.  The record initially closed at the conclusion of the hearing.  However, while deliberating on the case, it came to our attention that the employee's two depositions were not in the file and the record was reopened.  These depositions were made a part of the record on December 20, 1993.  Accordingly, the record closed on January 19, 1994, the first regularly scheduled hearing date the board could meet after the depositions were received.


ISSUES

1. Did Webb suffer a "disability" after October 1, 1991, entitling him to compensation and related benefits claimed from Price under the last injurious exposure rule?


2. If  Price is not liable for such compensation and benefits claimed by Webb under the last injurious exposure rule, is AIC liable for benefits relating to the 1985 injury?


SUMMARY OF THE EVIDENCE

The employee worked as a heavy duty equipment operator in Alaska for various companies since 1974.  It is undisputed that on February 22, 1985, Webb was driving a tractor‑trailer for AIC and was involved in a wreck.  He alleges he was thrown violently in the cab of the vehicle and hit his head on the door and various other parts of the cab. (Webb's affidavit of April 3, 1990).  He testified he had neck pain after the accident and it continually got worse to the point he could no longer work after February 8, 1990.


The record reflects Webb saw Dr. James C. C. Chen, a neurosurgeon, on February 12, 1990.  After this visit, Dr. Chen stated in his notes, "that for the last four or five years he had chronic right arm pain and numbness with more recently the left arm affected.  The pain extends from the region of the right shoulder all the way into the fingers diffusely and is associated with paresthesia, meaning tingling, numbness type of sensations.", (Dr. Chen's May 1, 1992 dep. at 6).  The doctor also noted Webb said there was no particular trauma associated with his complaints. (Id. at 7; 30).  After finding some right biceps weakness, decreased sensation in the right C6 and C7 dermatome and restricted range of movement of his neck, Dr. Chen diagnosed radiculopathy at the C5‑6 level. (Id at 8).


At the doctor's request, the employee underwent a MRI on February 21, 1990.  Dr. Chen testified that the results confirmed his diagnosis because the radiologist's impression was that, "he had a small to moderate‑sized central and right‑sided disk protrusion at C6‑7, and C5‑6, with moderate cervical spondylosis, meaning bone spurs, bone overgrowth at those levels also." (Id. at 10).  According to the doctor, a myelogram was also performed and it also confirmed his diagnosis, (Id. at 11).  On March 1, 1990, Dr. Chen performed an anterior cervical fusion with a bone graft taken from the right hip. (Id. 12).  The doctor characterized the results by stating, "He actually, on subsequent visits, had very good relief of his symptoms and essentially became neurologically normal over the ensuing months." (Id. at 13) . The employee returned to his old job with AIC on July 11, 1990.  The doctor also testified that when he saw Webb on December 26, 1990, he was asymptomatic with normal motor strength. (Id. at 15).


On July 17, 1990, Webb filed an application for adjustment of claim regarding the head, shoulder, and thoracic and cervical spine injuries he allegedly suffered from the February 22, 1985 accident.  AIC did not accept the claim and filed an answer on August 2, 1990 denying all claims.  The answer also noted that AIC had no record of the employee being injured in 1985.


Dr. Chen testified that he saw the employee again on may 20, 1991, when he came in with a new problem.  He reported to the doctor that on April 11, 1991
 he slipped and fell on some ice while working for Price and, "injured his left chest wall and his neck and then had recurrence of excruciating right arm and hand pain, this time in a different distribution in the C7 and C8 distribution, which is kind of more medial in the hand, a different distribution." (Id. at 16‑17).  A second MRI was performed on May 25, 1991 and it showed the cervical fusion was solid and Webb did not suffer a fracture.  The doctor testified that the radiologist noted things at the C6‑7 level were basically unchanged with a slight decrease in the lesion at that level.  Based on what Webb told him, Dr. Chen believed his symptomatology was new and related to the 1991 slip and fall even though the anterior cervical fusion did not make him predisposed to subsequent cervical injury. (Id. at 20; 31).  He said the 1991 injury contributed heavily, more likely than not, to his current problems. (Id. at 22‑23).  Dr. Chen could not attribute Webb's symptoms to the what was demonstrated on the second MRI.  He thinks the employee, besides having a nerve root impingement at the C6‑7 level, has developed a significant soft tissue injury in the neck. (Id. at 32‑35).  He felt that it might be dangerous for the employee to go back to the job he had with Price in 1991.  He also stated that a work hardening program might possibly help Webb. (Id. at 36).


Price accepted Webb's claim and started paying temporary total disability (TTD) and medical benefits on May 8, 1991.


Dr. Chen referred the employee to Dr. Joseph L. Weddle, a physical medicine and rehabilitation specialist, who first saw him on July 23, 1991.  Webb complained of severe pain radiating down his right arm from his neck, inability to sit straight for more that two to three minutes, and inability to sleep because of the pain.  Dr. Weddle noted tenderness between the employee's

scapulas, mainly on the right side, right upper to trapezius, and upper right cervical paraspinous muscles.  The doctor assessed, “myofacial pain syndrome involving the right upper trapezium muscle and right paraspinous muscles which is likely secondary to the fall and to the chronic pain."  (Dr.  Weddle's report dated July 23, 1991).  Dr. Weddel noted that his diagnosis did not explain the employee's complaint of pain down his right arm.  Webb reported he could relieve the symptoms by tilting his head to the left and the doctor could not understand how this related to a C6‑7 level disc problem.  Dr. Weddle also noted that the employee had a complete work up with CT scans and MRI's and still there was not a clear cut diagnosis.  The doctor prescribed a TENS unit to decrease Webb's pain. (Id.).


At Price's request, Webb was examined by Dr. Robert McCollum, an orthopedic surgeon, on October 1, 1991.  After reviewing the employee's medical history, listening to his present complaints, and performing a physical examination, Dr. McCollum arrived at a diagnosis of, "Cervical sprain related to the injury of April 11, 1991."  (Dr. McCollum report dated October 1, 1991 at 4).  In this report under "Comments", the doctor stated in part:


I do not believe the patient has a clinical syndrome of disc herniation. . . .  Based on the current evaluation, I am hard-pressed to find any objective reasons why the patient cannot return to work. . . .  I am surprised he has not been released to light-duty work or modified work, as I certainly think he could do that at this time.  I am not sure of any long‑term benefit from further physiotherapy, and I think it becomes an issue of his doctors telling him he is capable of work based on the evaluation.  His attending physician has outlined findings that seem to be present, but has not clearly stated what these are, and my examination today does not show any localizing findings to corroborate the radiographic findings of disc herniation, and I certainly do not see any surgical indications.  It would appear that he has no new disability, and his current disability all relates to the pre‑existing cervical condition. . . .  He is probably at high risk to return to the work he was doing at the time in terms of potential recurrence, although at this time I could not give a specific reason why he could not return to the work he was doing at the time his injury occurred on April 11, 1991.

(Id.).


At his deposition taken on November 5, 1992, Dr. McCollum testified as follows:


Q. And as far as any cervical radiculopathies and such, you would defer to the doctors who treated him, Dr. Chen ‑‑


A. Say that ‑‑ what?


Q. Well, as far as ‑‑


A. Look here, when I saw him, based on my information of what a C7 radiculopathy is, I don't think that he had it.  I mean he didn't have a sensory deficit compatible with it.  He didn't have weakness compatible with it.  So to me I couldn't pinpoint that diagnosis the day I saw the patient.


So I don't yield to someone else's opinion.  I just know that the day I saw him- ‑ I mean I didn't think he had a C6 or C7 radiculopathy. That’s pretty clearly stated in my report I think.  If you want me to expand on that, I will. 


Q. Well, the confusion then arises because Dr. Chen, in May of 1991 very clearly ‑‑


A. Yeah.


Q. ‑‑ offered the opinion that he thought there was a C7 radiculopathy involved.


A. Yeah.


Q. And the EMG report


A. Yeah.  That's fine.


Q. ‑‑ that came after your October report seems to support that.


A. That's fine.  But the day I saw him ‑‑ let me read you something.  If you want to, I'll read to you why I don't agree with that.


Q. All right.


A. Okay?


Q. Please do.


A.Okay, I'm going to read to you from an authoritative text, Campbell's Operative Orthopedics.  It talks about a C7 root.  So he has part of the ‑‑ part he has and part he doesn't have.  It says: The pattern of pain is in the neck, shoulder, medial border of the scapula, occasionally the anterior chest, the lateral aspect of the arm and the dorsum of the forearm.  There is numbness of the index and middle fingers.  There's weakness of the triceps, which is marked, and the triceps reflex is reduced or absent.


Q. Okay.


A. So if you look where his pain is, he has numbness in all five fingers.  That's hardly had [sic] a C7 root.  That's all five fingers.  And it says here: Does have pain in the lateral arm and forearm, dorsum of the hand.  So some of those, some of the pain pattern is compatible.  But it says fifty percent strength in the upper extremity.  That's what he says.


Now the examination shows the triceps strength is normal.  There's numbness over the third, fourth and fifth fingers, not the index and middle fingers.  There's diffuse weakness.  It's not localized.  It's diffuse.  The whole arm is weak from the elbow distally.


So those aren't localizing signs of a C7 root.  So I can't make that diagnosis.  So, you know, if he thinks he has it, fine.  But I don't think he ‑‑ the day I saw him, he didn't fit the pattern.

(Dr.  McCollum's dep. at 23‑25).


Based on Dr. McCollum's report, Price controverted Webb's claim on October 1, 1991 on the basis that any disability was due to a pre‑existing condition. (Compensation report and notice of controversion dated October 11, 1991).  On January 17, 1992, Webb filed an application for adjustment of claim regarding the 1991 injury. (Application for adjustment of claim dated January 14, 1992).


On October 31, 1991, Webb was seen again by Dr. Weddle.  At this point the doctor had reviewed the MRI done on May 21, 1991, and he noted it indicated the employee had symptoms at the C6‑7 level with the most encroachment on the right side.  He stated the, "encroachment would be secondary to combination of disk spurring and degenerative disease.  Heavy equipment operators have an accelerated degenerative disease process due to the bouncing."  He suggested Dr. Chen have an EMG performed to establish nerve loss.  Dr. Weddle thought it was inappropriate for Price to terminate benefits because he was involved in vocational counseling with him trying to find a job he could do.  He thought Webb could do sedentary work if he had the opportunity to move around to prevent numbness and weakness from developing.  Attached to his report was a physical capacities evaluation he had filled out.  It noted Webb had lost fine dexterity in right hand.  The doctor stated the employee, during 33% of the day, could not perform functions which required reaching, handling, fingering or feeling with his arms and hands.  Dr. Weddle also noted that Webb, during the same percentage of the day, could not do jobs requiring lifting, climbing, balancing, stooping, kneeling, crouching and crawling.  Finally, the doctor did not believe Webb was medically stable at that time. (Dr.  Weddle's report dated October 31, 1991).


Dr. Rodney Johnson performed an EMG on December 13, 1991, which showed a complex repetitive discharge in the right trice.  The cervical paraspinals could not be tested because the employee could not tolerate the pain.  The radiologist noted the right ulnar sensory study was not attainable which he felt secondary to superimposed motor artifact.  Webb's  median sensory study on the right and mid‑palmar were mildly delayed with a normal ulnar distal latency.  Dr. Johnson felt the EMG was consistent with a chronic right C7 radiculopathy and right carpal tunnel syndrome. (Dr.  Johnson's reported dated December 13, 1991).


On January 24, 1992, Dr. McCollum was asked to examine Webb a second time.  In his report issued at the conclusion of the examination, the doctor found nothing new and reported the employee's condition was fixed and stable.


On May 22, 1992, Webb was next seen by Dr. Joseph J. Robin, a neurologist.  After performing a series of tests, the doctor's impression was chronic cervical strain symptoms and pain.  Dr. Robin stated that, "The new pain probably relates to cervical degenerative spine disease."  (Dr.  Robin's report dated May 22, 1992 at 9).  In conclusion, the doctor stated:


I think Mr. Webb needs to find gainful employment that would suit him.  I do note that he certainly is doing some labor kind of work with the well‑callused and gritty hands and I think that although he may not be able to be a heavy equipment operator, there are certainly a number of other occupations where he could be gainfully employed. 

(Id. at 10).


Because there were a number of medical disputes between Webb,s treating physician (Dr.  Chen) and the employer's independent medical evaluator (Dr. McCollum), the employee was examined by Dr. William Furrer, Jr., an orthopedic surgeon, at our request on January 11, 1993.
  At that time, Webb complained of: 1) constant aching and burning pain in his neck, which extends out across the right shoulder, down the right upper arm, across the forearm, and into the index and long fingers; 2) feeling of crepitus with neck motion; 3) neck pain to the point he cannot stand it; 4) pain while looking or reaching up; 5) numbness into the fingers while looking up or flexing his neck; 6) decreased sensation in the long, ring, and little fingers of both hand; 7) urinary urgency and dribbling; 8) painful sex; and 9) numbness in the hands from sleeping.


Upon examination, Dr. Furrer found no visible or palpable muscle spasm; no tenderness about the neck or trapezius areas upon superficial palpation, but some tenderness in those areas upon deeper palpation; range of motion about the shoulders, elbows, wrists and hands were full; hands were considerably callused throughout, with considerable ground‑in grime and dirt in the hands, similar to that seen with a hard‑working man; muscle bulk and tone about the upper extremities were good with no evidence of weakness in any muscle groups about the upper extremities; and sensory examination was normal except for some decreased sensation about the right little finger and some reverse splitting of the right ring finger.


In the discussion portion of his report, Dr. Furrer states in part:


On physical examination, there is a slight limitation of motion about the cervical spine.  The neurologic examination about the upper extremities is entirely normal, except for some slight inconsistent decreased sensation about the ring and little fingers bilaterally.  It cannot at this time be stated with a reasonable medical certainty precisely which of the patient's symptoms now are attributable to the February 21, 1985, injury and subsequent surgery as compared with the injury of April 11, 1991, and/or the patient's cervical spondylosis.  It is felt that the majority of the patient's symptoms at this time is secondary to his pre‑existing injury and surgery of February 21, 1985.  The April 11, 1991, industrial incident is for the most part regarded as a temporary aggravation of the patient's pre‑existing condition. . . 


. . . .


[I]t does appear that the patient's subjective complaints are somewhat in excess of the objective physical findings noted at this time.


. . . .


At the present time, the patient's condition appears to be medically fixed and stable and requires no additional active treatment measures . . . .  Mr. Webb's impairment is therefore secondary to the 1985 injury and subsequent anterior cervical discectomy and fusion.


. . . .


No specific treatment is necessary at this time, and it is felt that the patient is not in need of a work‑hardening program.  By the appearance of the patient's hands, he certainly is engaged in significant physical activities and work which have caused him to develop generalized calluses about his hand, which have the appearance of the hands of a hard‑working man.


. . . .


Using the AMA Guides to the Evaluation of Permanent Impairments, Third Edition, [AMA Guides] the patient is considered to have a 9%; permanent partial physical impairment of the whole person. . . .  This impairment is totally related to the patient's 1986 injury and surgery, and no additional impairment is present based upon the patient's 1991 injury

(Dr. Furrer's reported dated January 11, 1993).


On January 14, 1993, Webb entered a four week Injured Workers Program at the Sacred Heart General Hospital in Eugene, Oregon.  Dr. Rodde D. Cox, a physical medicine and rehabilitation specialist and clinical director of the program, testified that the program is, "a multidisciplinary program involving a variety of different services including physical therapy, occupational therapy, psychology, and case management."  He said its purpose is to get injured workers back to gainful employment. (Dr.  Cox's deposition at 7).  When Dr. Cox examined the employee on January 14, 1993, Webb described, "constant 'escalating' neck pain which begins in the base of the neck and the upper trapezium and occasionally radiates up to the base of the skull and into the occiput, giving him a headache."  (Dr.  Cox's report dated January 14, 1993 at 4).  Webb said these headaches came at least once a day and sometimes as many as five or six times a day.  He also informed Dr. Cox that pain occasionally radiates down his right arm to thumb and index finger and pain down the left arm and, sometimes, dull ache in the left leg.  The employee said he his pain becomes worse if he is on his feet too long or does overhead activities. (.Id.) Following examination, Dr. Cox said it was "not strongly suggestive of a significant amount of cervical radiculopathy," because there was no substantial asymmetry in reflexes. (Id. at 6).  The doctor noted some decrease in strength.  However, he stated there was, "give‑way weakness noted and is not clear how reliable his strength measurements are."  (Id).  Dr. Cox believed Webb has a component of a myofascial soft tissue type of pain which could add to his discomfort.  The doctor's final impression was that Webb had a component of a chronic pain syndrome.


On January 22, 1993, Dr. Cox was informed by Webb that his pain was more intense and starting earlier in the day.  The doctor noted, "He is also describing back spasms, and is very dramatic in his description, stating they 'feel like someone has drilled a spike through my back.'"  (Dr.  Cox's report dated January 22, 1993).  A new observation was made at this point.   Dr. Cox reported, "The patient is manifesting some significant pain behaviors and symptom amplification as we are entering further into the program. (Id.).


Dr. Cox's noted in his report dated February 8, 1993, that the employee was making some progress in the program.  He thought Webb was approximately at the light‑medium level of physical demand characteristics for work.  Dr. Cox stated, "I do not feel that Mr. Webb is at all a candidate for permanent total disability and I feel that possibly through some vocational retraining he would be able to be gainfully employed in some capacity."


In his final report dated February 22, 1993, Dr. Cox noted Webb's participation in the program ended on February 9, 1993.  In this regard, he stated, "Mr. Webb was not retained for the full 4 weeks of work hardening since it was felt that he was not making significant progress, did not easily embrace self‑management principles, seemed to be self‑limiting in some program activities, and remained pain‑focused."  Later in his report, the doctor noted that strengthening had to be discontinued because the employee complained of nocturnal hand numbness; limited the amount he could stand; disregarded written daily activity goals; and not receptive to self‑management instructions.  Dr. Cox pointed out that Webb's self‑limiting performance was shown by the results of Jamar dynamometer grip strength testing.  The doctor stated:


Mr. Webb's strength showed submaximal effort when tested and retested. Moreover, his strength on retesting was markedly less than it had been initially.  Headache and neck pain complaints do not explain the grip strength findings.


Webb saw Dr. Chen again on February 17, 1.993, complaining sleeping problems, headaches, and neck pain. (Dr. Chen's deposition taken on May 3, 1993 at 6).  The doctor testified that the injured Workers Program at the Sacred Heart Hospital in Eugene, Oregon, was the type of program he recommended earlier. (Id. at 7).


At AIC's request, Dr. Joel L. Seres reviewed the employee's medical history and issued a report on March 9, 1993.  He stated that, "it is highly likely that the April 1991 slip and fall is the substantial or significant factor in the symptoms that he complains of since then."  (Dr.  Seres' report dated March 9, 1993 at 3).  The doctor stated it was quite clear to him that the employee was clearly employable but felt he should not go back to his old job.  He also got the impression Webb wanted surgery and was not interested in a conservative management program for his problem.  He did not give Webb a disability rating under the AMA Guides. (Id.).


FINDINGS OF FACT AND CONCLUSIONS OF LAW

In essence, Webb claims compensation and related benefits as a result of either a 1991 aggravation of a pre‑existing condition which resulted from an injury he suffered in 1985, or from the injury he suffered in 1985.  AS 23.30.265(10) defines "disability" as the "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment."


The first question to be resolved is whether AIC or Price is responsible for the employee's present disability, if any.


The last injurious exposure rule adopted in Ketchikan Gateway Borough v. Saling, 604 P.2d 590 (Alaska 1979), applies when employment with successive employers contributes to an employee's disability.  In that case, the court stated, "the last injurious exposure rule, imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability." (Id. at 595; see also, Veco, Inc. v. Wolfer, 693 P.2d 865, 868, n. 1, (Alaska 1985)).  This rule, combined with the presumption of compensability set forth in AS 23.30.120(a), imposes liability on the subsequent employer when a "preliminary link" between the disability and the employment is established. Providence Washington Co. v. Bonner, 680 P.2d 100 (Alaska 1984) (Rabinowitz J. concurring).


As 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


The Alaska Supreme Court has recently held that when continuing disability is at issue, the preliminary link attaching the presumption of compensability to the employee's claim is established by the mere fact that the employee suffered a work-related injury and the employer accepted the claim and started paying compensation benefits. Wien Air Alaska v. Kramer, 807 P.2d 471, 474, n. 6 (Alaska 1991).


Once the presumption attaches, the burden of production shifts to the employer.  Veco, Inc., 693 P.2d at 870.  To overcome the presumption, the employer must present substantial evidence that the employee is not disabled.  The court "has consistently defined 'substantial evidence' as such relevant evidence as a reasonable mind might accept as adequate to support a conclusion." Id.; Miller v. ITT Arctic Services, 577 P. 2d 1044, 1046 (Alaska 1978).  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Veco, at 869.


If the employer produces substantial evidence that the employee is not disabled, the presumption drops out, and the employee must prove all elements of his claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


1. Has Webb suffered a "disability" since October 1, 1991, entitling him to compensation from Price under the last injurious exposure rule?

In addressing this issue, our first point of inquiry is whether the presumption of compensability has attached to Webb's claim, that is, whether he has established a preliminary link between his work‑related injury with Price in 1991 and the disability from his neck condition he claims after October 1, 1991.  We find, based on the court’s language in Kramer, that the presumption attaches to Webb's claim against Price.  It is undisputed the employee suffered a work‑related injury while working for Price on April 11, 1991, and Price immediately accepted his claim and starting paying him TTD and medical benefits.  Accordingly, it is presumed that Webb has suffered a "disability" since October 1, 1991.


The next questions is whether the employer has come forward with substantial evidence to show that Webb was not disabled after October 1, 1991, as a result of his April 11, 1991 work‑related injury.  We find the employer has carried its burden of proof in this regard.  We base this finding primarily on the findings of numerous physicians.


First, we have Dr. McCollum's assessment of the employee's condition when he examined him on October 1, 1991.  At the time of this examination, Dr. Chen, Webb's treating physician, had already concluded the employee was disabled from the 1991 injury because his right arm pain symptoms were related to a nerve root impingement at the C6‑7 level.  During Dr. McCollum's examination, he found Webb complaining of numbness in all five fingers of the right hand, pain in the lateral arm, forearm, and dorsum of the right hand.  Webb also complained of weakness of the arm from the elbow distally.  He also found the right triceps was of normal strength.  Relying on Campbell's authoritative text, Dr. McCollum explained that these symptoms were not compatible with the sensory deficits and weaknesses that would result from a root impairment at the C6‑7 level.  Specifically, he noted that if there were an impingement at the C6‑7 level, there would be numbness only in the index and middle fingers.  As noted, Webb complained of diffused numbness in all five fingers.  Also, the doctor pointed out that if a C6‑7 impingement were involved, there would have been marked weakness in the triceps with reduced or absent reflexes.  Dr. McCollum's examination revealed the employee's triceps strength and reflexes were normal.  Based on these findings, Dr. McCollum could not correlate Webb's symptoms in a meaningful way with specific, localized, pain and numbness patterns as outlined by Campbell.  Accordingly, he diagnosed only a cervical sprain related to the April 11, 1991, injury and not a C7 radiculopathy.  Further, he stated in his October 1, 1991, report that there were not even enough apparent objective findings to explain why Webb could not return to work.  From his findings, the doctor was also at a loss to understand why other physicians felt further physical therapy would be beneficial.


Other physicians who examined Webb and his medical history both before and after Dr. McCollum, were hard pressed to find either a reasonable relationship between his complaints and C6‑7 nerve root impingement or a disability.  Shortly before Dr. McCollum first saw Webb, he had been examined by Dr. Weddle in July 1991.  Dr. Weddle thought the employee had what he called a myofacial pain syndrome involving the right upper trapezium muscle and right paraspinous muscles secondary to the 1991 accident.  While this diagnosis differed somewhat from Dr. McCollum's, it nevertheless did not explain Webb's complaints of pain radiating down his right arm.  When Dr. Weddle examined Webb again on October 31, 1991, he noted the MRI results showed symptoms at the C6‑7 level with some encroachment on the right side.  However, he did not say the 1991 injury aggravated any previous condition.  Instead, he felt the encroachment was secondary to a combination of disk spurring and degenerative disease.  While the doctor suggested certain limitations, he felt the employee could do at least sedentary work.


In May 1992, Dr. Robin examined and tested Webb and agreed with Dr. McCollum.  He felt the employee suffered from chronic cervical strain brought about by degenerative spine disease.  No mention was made of radiating pain down the right arm as a result of nerve root impingement at the C6‑7 level.  In addition to his medical findings, the doctor, like Drs.  McCollum and Weddle, felt the employee was very able to return to gainful employment.  From an examination of Webb's "well‑callused and gritty hands," Dr. Robin thought he was already participating in some type of laboring work.


Dr. Furrer, our independent medical evaluator, examined the employee on January 11, 1993.  He found no visible muscle spasms, no loss of motion about the shoulders, elbows, wrists or hands.  He found no evidence of weakness in any muscle group of the right arm and the muscle bulk and tone was good in this area.  The only sensory deficit found was in the right little finger and some reverse splitting of the right ring finger.  As noted from Dr. McCollum's testimony, these findings are not consistent with nerve root impingement at the C6‑7 level for which the employee claims disability.  Dr. Furrer found Webb's condition to be medically fixed and stable and he was in no need of further medical treatment.  The doctor also noted a curious fact that was later, independently, recognized by Dr. Cox.  Dr. Furrer wrote in his report of January 11, 1993 that, "it appears that the patient's subjective complaints are somewhat in excess of the objective physical findings not found at this time."  He, like Dr. Robin, noticed Webb's hands and commented, "he certainly is engaged in significant physical activities and work which have caused him to develop generalized calluses about his hand, which have the appearance of the hands of a hard‑working man."  From his findings and commentary, it is obvious Dr. Furrer did not believe Webb to be disabled as a result of the 1991 injury.


When the employee was examined by Dr. Cox upon entering the Sacred Heart General Hospital's Injured Workers Program on January 14, 1993, the doctor stated in his subsequent report, "not strongly suggestive of a significant amount of cervical radiculopathy."  Dr. Cox noted some decrease of strength upon testing.  However, he did not think the measurements were reliable because instead of demonstrating a gradual decrease in strength as expected, Webb gave an unnatural "give‑way" reaction.  By January 22, 1993, the employee was demonstrating behavior that Dr. Furrer had observed before.  Dr. Cox noticed, "The patient is manifesting some significant pain behaviors and symptom amplification as we are entering further into the program."  By February 8, 1993, Dr. Cox reported Webb had progressed in the program enough to be capable of doing light to medium level work.  However, by February 22, 1993, just a couple of weeks later, the employee was asked not to continue the program because, as the doctor put it, "it was felt that he was not making significant progress, did not easily embrace self‑management principles, seemed to be self‑limiting in some program activities, and remained pain‑focused."


Finally, after Dr. Seres reviewed Webb's medical history, he issued a report on March 9, 1993, stating that it was quite obvious to him that the, "employee was clearly employable."


Based on these medical findings and conclusions, we find substantial evidence to support the employer's contention that after October 1, 1991, Webb was not "disabled" and was capable of returning to renumerative employment.


The next and final question is whether the employee proved all elements of his claim against Price by a preponderance of the evidence.  We find that he did not carry this burden of proof because his evidence did not induce in our minds a belief that his asserted facts are probably true.  Saxton, 395 P.2d at 72.  The only real substantive evidence offered by Webb to support his position is the findings of Dr. Chen.  Based on what the employee told him about the April 1991 accident, his findings upon examination, and the second MRI results, Dr. Chen diagnosed nerve root impingement at the C6‑7 level and soft tissue injury in the neck.  The doctor also attributed Webb's condition to the slip and fall incident of April 11, 1991.  Even these findings were discounted by Dr. McCollum in his report of October 1, 1991.  He stated at that time, "His attending physician has outlined findings that seem to be present, but has not clearly stated what these are, and my examination today does not show any localizing findings to corroborate the radiographic findings of disc herniation. . . ."  We find Dr. McCollum's assessment persuasive and, as a result, also discount Dr. Chen's generalized diagnosis.  We acknowledge that a number of physicians felt that maybe some type of rehabilitation would or could improve Webb's condition.  However, we are more persuaded by those physicians mentioned above who concluded the employee was clearly capable of returning to some type of work without the need for further rehabilitation or reemployment efforts.  We find this is perfectly demonstrated by the employee's dismal effort, or total lack thereof, in participating in the Sacred Heart General Hospital's Injured Workers Program in 1993.  This was exactly the type of program that Dr. Chen, his treating physician, had recommended much earlier.


Based on these findings, we conclude the employee did not prove all elements of his claim that he was disabled and unable to work after October 1, 1991, and, accordingly, his claim against Price must be denied and dismissed.


2. Since Price is not liable under the injurious exposure rule, is AIC liable for benefits relating to the 1985 injury?

Before addressing the merits of Webb's claim, it is first necessary to answer the question raised by AIC as to whether his claim is barred because he failed to file a timely notice of injury in accordance with AS 23.30.100(a).


According to Webb, he injured his neck in a motor vehicle accident in February 1985, while working for AIC on the North Slope.  He alleges his neck pain got continually worse until, by February 1990, he could no longer work.  As the record reflects, this was followed by an anterior cervical fusion in March 1990.  The record also shows that it was not until approximately five years after the alleged neck injury, that Webb filed an application for adjustment of claim regarding that injury.  When AIC responded to the application by filing an answer, it specifically noted that it had no record of Webb being injured in the 1985 accident.  We find no record of notice being given AIC of the alleged injury and we have not been advised or shown by Webb that such notice was given.


AS 23.30.100(a) provides in pertinent part:


(a) Notice of an injury . . . in respect to which compensation is payable  under this chapter shall be given within 30 days after the date of such injury . . . to the board and the employer.


The Alaska Supreme Court in Alaska State Housing Authority v. Sullivan, 518 P.2d 759, 761 (Alaska 1974) quoted from Professor Larson that the dual purposes of a statutory limitation on giving notice of injury or illness are:


[F]irst, to enable the employer to provide immediate medical diagnosis and treatment with a view to minimizing the seriousness of the injury; and second, to facilitate the earliest possible investigation of the facts surrounding the injury.


Under AS 23.30.120(a)(2) it is presumed that sufficient notice of a claim has been given.  Also, as we have seen, if the presumption attaches, the employer must come forward with substantial evidence to overcome it, and if the employer carries that burden of proof, the employee must prove all elements of his claim by a preponderance of the evidence.  AS 23.30.100(d) also provides that in certain instances a claim is not barred even though timely notice is not given.


Based on the evidence outlined above, we find in the first instance that the employee has not even presented evidence establishing a preliminary link between his alleged 1985 work‑related injury and giving timely notice of injury.  As noted, neither we nor the employer has a record of such a notice of injury being given.  Webb has not provided us with a copy of such notice.  Accordingly, the presumption of compensability does not attach to the employee's claim of giving timely notice.  Because the AIC did not even accept the claim or pay any benefits, the employee does not even get the benefit of the presumption under the court's analysis in Kramer as discussed previously.  Finally, Webb is not even aided by the three grounds offered by AS 23.30.100(d) to excuse the late filing of a notice of injury.  No evidence was offered by the employee which would justify not giving such notice.  Further, no arguments were made at hearing or in the briefing giving a reasonable explanation for Webb's failure to act in this regard.


Based on this discussion, we conclude that the employee's claim against AIC relating to the alleged 1985 injury is barred by AS 23.30.100(a).


ORDER


1. The employee's claim against Price is denied and dismissed.


2. The employee's claim against AIC is denied and dismissed.


Dated at Anchorage, Alaska this 1st day of 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder


Russell E. Mulder,



Designated Chairman 



 /s/ S. T. Hagedorn


S. T. Hagedorn, Member



 /s/ Patricia A. Vollendorf


Patricia A. Vollendorf,  Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Willis B. Webb, employee / applicant; v. AIC Martin, J.V. and Employers Casualty, employer / insurer and H.C. Price Co. (self‑insured) employer/defendants; Case Nos. 8503407 and 9112572; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 1st day of February 1994.



Flavia Mappala.  Clerk
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     �Webb filed a notice of injury pursuant to AS 23.30.100 on April 12, 1991.


     �AS 23.30.095(k) provides in part:


	In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, a second independent medical evaluation shall be conducted by a physician or physicians selected by the board from a list established and maintained by the board.


     �2B Larson, The Law of Workmen's Compensation, §78.10 at 15�102 (1993); accord, Morrison�Knudsen Co. v. Vereen, 414 P.2d 536, 537 (Alaska 1966).







