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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JOYCE ABRAHAM-SIMMERMAN,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9104918



)

KAWERAK, INC.,
)
AWCB Decision No. 94-0019



)


Employer,
)
Filed with AWCB Fairbanks



)
February 7, 1994


and
)



)

ALASKA NATIONAL INS. CO.,
)



)


Insurer,
)


  Defendants.
)

________________________________________)


This claim for continuing workers' compensation benefits, pending a final decision on the underlying issues, was decided at Fairbanks, Alaska based on the written record.  The Employee represented herself.  Attorney James Bendell represented the defendants.  We deemed the record closed on January 11, 1994 when we next met after all briefs had been filed.


Apparently it is undisputed that the employee fell on ice at work on March 11, 1991, twisting her left ankle.  According to our file, on April 19, 1991, the defendants paid time‑loss benefits covering the period of April 11, 1991 through April 20, 1991.  On April 30, 1991 the defendants controverted further temporary total disability (TTD) benefits because "no medical yet received to support ongoing time loss."


Meanwhile, on March 22, 1991 the employee was terminated from her work and moved to Juneau, Alaska.  On June 3, 1991, her new treating physician, Dr. Reiswig, M.D. released her to modified work.  In his September 27, 1991 Physician's Report, Dr. Reiswig released the employee to regular work but noted she still was not medically stationary and that it was undetermined if she had a permanent impairment or needed vocational rehabilitation. In attached chart notes, Dr. Reiswig stated the following clinical impression:


1. Lumbosacral strain, chronic,


2. Obesity


3. Lumbar scoliosis


4. Poor physical fitness


5. Leg length discrepancy, left side shorter


6. Chronic pain, left foot due to history of sprain. 

Dr. Reiswig then recommended treatment as follows:


1. Weight reduction.


2. Aerobic reconditioning under the direction of PT to include abdominal and extensor strengthening, stretching, bicycle ergometer.


3. Progressive resistance to foot and leg for rehabilitation under the direction of PT including balancing, work hardening of the foot, alternate contrast baths.


4. Aspirin for both back and foot to be done three tabs, three times a day with meals, steady.


5. Re‑examination in six weeks to see how the progress is occurring.  In the mean time, she is to be wearing her orthotics as made by Dr. Mesdag.


Dr. Reiswig's report continues and he makes the following observations:


The question arises whether her back pain is due to the problem in the foot.  The problem in the foot has caused her to limp.  She does have a leg length discrepancy and does have scoliosis and thus, I think this has aggravated the back where she had previous back problems, and underlying postural abnormalities with marked increased lumbar lordosis, poor fitness, and obesity.  Her back is a multifactorial problem, partially contributed by the gait problem secondary to her foot.  It is difficult to be accurate as to how much of the back problem is due to the foot, and how much is due to her pre‑existing conditions such as the L5‑S1 narrowing, obesity, decreased fitness and lumbar lordosis and scoliosis.  It would appear to me that the majority is from pre‑existing problem, and the foot has contributed minor, but definite portion in that it led to limping and then decreased activity which tipped the balance in her case for increased discomfort in her back.  I believe the prognosis is good if she will be consistent and vigorous with her exercise program to regain full fitness.  Prognosis for weight reduction is probably poor.  The chronicity of the condition is also of some worry as this decreased the prognosis.  The patient also admits to depression over this whole thing because she had just graduated from law school and thought she would start to pay off her bills.  This ensued, and she has had greater difficulty in working.  She is also upset over the handling of the situation in that in her words, "it pissed me off" in that after her accident, they did not go out and clear the berm or bump of ice that caused her incident in the parking lot.


In a follow‑up letter to senior claims examiner Brenda Gaffney, dated October 10, 1991, Dr. Reiswig wrote:


This is in answer to your letter of October 4, 1991.  In answer to your first question, I feel this is a temporary situation.  I do not expect return to pre‑injury status until she gets on a progressive rehabilitation program, which would include some form of aerobics, as well as strengthening.


In answer to the question of why she has only complained recently of back pain if her injury occurred in March, it is because she has very poor physical fitness.  When she was at home, she was not in a situation where she could do much walking, making her physical fitness worse.  Upon returning here, she could have been more active, but presumably has not been.  At least, not sufficiently enough to affect rehabilitation.


Thus, she has had a decrease in activity, leading to further decompensation and generalized deconditioning which she is much more susceptible to, because of her pre‑existing poor physical fitness, obesity, leg length discrepancy, etc.  In addition, her condition was possibly aggravated because of the limp she has by history.


Although I did not see a significant limp at the time of my examination, a limp may well have aggravated her to the point that it became symptomatic.  It appears she has now resolved the limp, but has not addressed the rehabilitation aspects.  It was my feeling that the major problems regarding the back were the pre‑existing situations, and that the foot and ankle problem were a minor potential cause of the increased back discomfort.


Thus, there is no way that I can be absolutely certain in saying that the increased back pain was definitely due to her ankle problem, particularly in retrospect.  I guess what I am saying is that having to protect the ankle for a significant length of time is certainly a plausible reason for aggravating her pre‑existing problems in the back, and then the back condition may last even beyond the point when a person is walking normally once again if they have not addressed the deconditioning.


If she had been doing exercises for her bark through this period of time, I do not feel the ankle injury was of sufficient severity to have caused any significant problem to the back itself.  It is my opinion that the ankle problem relates only in a minor way to aggravation of her back symptoms.


On October 21, 1991, the defendants controverted all benefits because they "question relationship of right foot strain, lumbosacral strain and scoliosis to left ankle injury of 3/11/91." Nevertheless, the defendants provided the employee with an exercise program, under the direction of a physical therapist and, on December 31, 1991, Dr. Reiswig reported the employee was released to regular work, was medically stationary and would not need vocational rehabilitation.


Meanwhile, the employee had begun experiencing symptoms of depression.  On August 6, 1991, she visited the Juneau Community Mental Health Center where psychiatrist C. Lyn Dyks, M.D., prepared a report, dated August 8, 1991, which includes a history of her illness;


Ms. Simmerman reports that she has had some intermittent symptoms of depression since mid‑June, when her husband was placed at the Juneau Recovery Unit.  He husband carries a diagnosis of bipolar disorder and had a relapse in his alcohol abuse, necessitating treatment.  She has been under increased stress as a result of this problem, and she also faces some legal difficulties and financial difficulties as a result of some botched concrete work which her husband performed while he was drunk.  She is an attorney and she feels that she needs to take on solving the problems within the couple.  Although her depressive symptoms have been intermittent and ongoing since June, she states "I'm halfway okay now." She reports some sleep disturbance with awakenings during the night and classic early morning awakening.  She also has been experiencing some rumination, worry, occasional crying spells, fatigue, and low energy.  Her appetite has not been impaired, and she has consistently maintained her weight over 200 pounds.  She feels that she eats "obsessively" when she feels stressed.  She has had some difficulty functioning in her job at the Tlingit and Haida Center.  On several occasions she took her sister‑in‑law's Elavil to help her sleep at night.  She previously had experienced some suicidal ideation, but she states that this has gone completely away.  She reports that she is basically doing much better, but that she continues to have some sleep problems intermittently.


The report contains no mention of the March 1991 ankle injury.


In 1992, the employee moved to southern California and beginning on May 13, 1992 she began a series of treatments for "major depression."  In a November 4, 1992 letter, psychiatrist Donald Fisher, M.D., predicted that "it is doubtful that Ms. Simmerman will be able to sustain full time employment during the next 12 months."


On January 12, 1993, Robert Bock, M.D., wrote a letter "To whom it may concern," which reads as follows:


Ms. Joyce Simmerman is being treated by Dr. Donald Fisher (Psychiatrist) twice a week for a major depression.


Her problems are compounded with severe osteoarthritis of the lower extremities and she is also recovering from shingles.  She is being treated for arterial hypertension.


On May 26, 1993 and again on October 28, 1993 the defendants controverted the employee's "claim for lumbosacral sprain, cervical sprain, myofascial pain and treatments related to those conditions."  The reason given for the controversions was, "they are unrelated to industrial injury of 3‑11‑91 to left ankle."


 In April or May 1993, the employee moved to Nebraska.  In a September 14, 1993 letter, neurologist, C. Robert Adams, M.D., summarized his impression of the employee's condition as follows;


This individual has had a complicated host of problems which do appear to stem from trauma incurred with the fall of note in March of 1991. In particular, she has post traumatic and post fracture pain in the right foot with no striking lumbosacral radiculopathy contributing.  There has been suggestion in previous evaluation of a leg length discrepancy.  This along with her "favoring" of the right foot could predispose her to lumbosacral back pain and some nerve root irritation in the back.  However, she does not appear to have any operable lumbosacral radiculopathy evident.


Other problems include post whiplash syndrome with cervical spondylitic neck change developing, though without "operable" cervical radiculopathy seen.  This neck pain and cervical spondylitic change does appear post traumatic in character subsequent to her fall.


Other problems include adverse effects of her medications including some cough with the Lotensin and she has had considerable GI tract irritation and reflux with the anti‑inflammatory and arthritic medication that she has taken in the past.  Other problems may include some psychiatric distress with some depression possibly manic depressive illness, though these conditions are on top of her previously described post traumatic disturbances.


Based on our review of the medical record summarized above, we now turn to the question of whether the employee is entitled to continuing "interim" benefits.  "Interim" benefits are not specifically provided in statute, but are permitted by inference, the employee claims, using a presumption analysis.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and the employment for the presumption to attach.  This rule applies to the work relationship of the injury and the existence of disability. Wien Air Alaska v. Kramer, 807 P.2d 471, 473‑74 (Alaska 1991).  It also applies to non‑causation issues such as the need for continuing medical treatment or care under AS 23.30.095(a).  Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991). "[I]n claims 'based on highly technical medical considerations, medical evidence is often necessary in order to make the connection." Smallwood II, 623 P.2d at 316.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved."  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


Once the employee makes a prima facie case of work relatedness, the presumption of compensability attaches and shifts the burden of production to the employer. Id. at 870.  To make a prima facie case the employee must present some evidence 1) that he has an injury and 2) that an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work related. Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently defined substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'."  Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)).  In Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991), the court explained two possible ways to overcome the presumption.  The employer must either produce substantial evidence which 1) provides an alternative explanation which, if accepted, would exclude work related factors as a substantial cause of the disability; or 2) directly eliminates any reasonable possibility that the employment was a factor in the disability.


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Wolfer, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.  If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence. Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of [triers of fact] that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  Finally, there can be no construction in the employee's favor.  1988 SLA ch. 79 §1 (b).


Based on Dr. Adams' opinion, as stated in his September 14, 1993 letter that the employee's host of current problems stem from her March 1991 work‑related injury, we conclude the employee has raised a presumption of entitlement to continuing benefits.  Other medical records, however, support the defendants' controversion of entitlement and these controversions may not be deemed frivolous, as suggested by the employee in her briefs.


Instead, on September 27, 1991, Dr. Reiswig gave the employee a release for regular work.  On October 10, 1991, Dr. Reiswig stated the employee's slip and fall was a minor factor in her disability, especially if she were to complete an exercise program.  Thereafter, the defendants provided an exercise program under the supervision of a physical therapist.  Then an December 31, 1991, Dr. Reiswig found the employee medically stationary and again gave her a release for regular work.  We find this medical evidence from Dr. Reiswig, when viewed in isolation, overcomes the presumption that the employee's physical problems precluded her from returning to work.


Regarding the employee's contention she should receive continuing benefits for her mental problems, which apparently preclude her from working, again the record contains substantial medical evidence to overcome the presumption.  Specifically, Dr. Dyles' August 6, 1991 report attributes the employee's depression, not to the work‑related injury, but to stress related to her husband's alcoholism which caused legal and financial difficulties.  We find these non‑work‑related stress factors are an alternative explanation of her disability which constitute affirmative evidence the psychiatric problems are not work‑related, and when viewed in isolation, are sufficient to overcome the presumption.


In sum, the burden now rests with the employee to prove her claim by a preponderance of the evidence.  She will be afforded that opportunity at the tine we hear the merits of her case.  At present, her claim for continuing "interim" benefits is denied.


ORDER

The employee's claim for continuing "interim" benefits is denied, pending a hearing on the merits of this case.


Dated at Fairbanks, Alaska this 7th day of February, 1994.



ALASKA WORKERS COMPENSATION BOARD



 s/s Fred G.Brown



Fred G. Brown,



Designated Chairman



 /s/ John Giuchici


John Giuchici, Member



 /s/ Ray Kimberlin


Ray Kimberlin, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Joyce Abraham‑Simmerman, employee / applicant; v. Kawerak, Inc., employer; and Alaska National Ins.  Co., insurer / defendants; Case No.9104918; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 7th day of February, 1994.



Cathy D.  Hill, Clerk
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