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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ROBERT K. MILLER,
)



)


Employee
)


  Respondent,
)
DECISION AND ORDER



)

        
v.
)
AWCB Case No. 8716493



)

SPENARD BUILDERS SUPPLY,
)
AWCB Decision No. 94-0026



)


Employer,
)
Filed with AWCB Anchorage



)
February 18, 1994


and
)




)

FIREMAN'S FUND INSURANCE CO.,
)



)


Insurer,
)


  Petitioners,
)



)


and
)



)

LUCKY WISHBONE, INC.
)



)


Employer,
)



)


and
)



)

INDUSTRIAL INDEMNITY CO.,
)



)


Insurer,
)


  Respondents.
)

________________________________________)


This petition to order an independent medical examination under 8 AAC 45.090 was submitted for decision on the written record.  The employee is represented by attorney Robert Rehbock.  Spenard Builders Supply (Spenard) and its insurer are represented by attorney Allan Tesche, and attorney Michael Budzinski represents Lucky Wishbone, Inc. (Wishbone) and its insurer.  We closed the record for this matter on January 19, 1994 when we next met after the deadline expired for filing memoranda.


ISSUE

Whether to grant Spenard's petition to order the employee to attend an independent medical examination under 8 AAC 45.090.


CASE SUMMARY

It is undisputed the employee strained his low back on August 18, 1987 while working as a carpenter for the employer.  He was paid temporary total disability benefits for approximately three months.  He was released for work by Michael James, M.D., on March 3, 1988.


The parties compromised the employee's claim for benefits, and a board panel approved the compromise and release document on April 6, 1988.  As a result, the employee waived his right to all categories of disability benefits except death benefits, and vocational rehabilitation.  (Compromise and Release Agreement at 4).  He also retained the right to medical benefits under the Alaska Workers' Compensation Act.


On January 21, 1992 Spenard's claims representative, Terry Stoddard, filed a controversion of all benefits on the employee's claim.  (Controversion dated January 16, 1992).  The employee, then unrepresented, filed an application for adjustment of claim against Spenard on July 10, 1992, seeking temporary total disability benefits.
  In its answer, Spenard denied liability for temporary total disability benefits and for "any and all medical costs in 1991 and 1992."  (Answer filed August 6, 1992).


The employee subsequently retained attorney Rehbock who filed another application on September 9, 1992, requesting medical costs and attorney's fees in addition to the temporary total disability benefits.  Spenard again denied liability for all benefits, asserting several defenses, including the statutes of limitations in AS 23.30.100 and AS 23.30.105, last injurious exposure rule, failure to mitigate damages, and the waivers in the compromise and release.  Spenard also asserted that the medical condition was not a result of the employee's work with Spenard.  The employee later petitioned to have Wishbone joined as a party.


Spenard has since filed a petition requesting an independent medical evaluation under 8 AAC 45.090.  In its memorandum supporting the petition, Spenard states in part:


Mr. Miller states that longstanding problems with pain in his neck and back have not resolved, despite medication, conservative treatment, and trigger-point injections. . .  In recent months, Mr. Miller has indicated his desire to proceed with surgery now recommended by Davis C. Peterson, M.D.  That surgery would most likely involve an ACF at the C5-6 level, and possibly an additional fusion at C3-4.  See Report of Davis C. Peterson, M.D., Sept. 2, 1993.  Because of questions surrounding the wisdom of surgery recently suggested by Dr. Peterson, the employer has petitioned the Board for an independent medical evaluation pursuant to 8 AAC 45.090.

(Spenard Memorandum at 2).


Spenard asserts that a review of the opinions of physicians who have examined the employee "demonstrates substantial and continuing doubt over the wisdom or propriety of that [surgical] procedure."  Id. at 4.  Spenard states that although the employee's treating physician, Davis Peterson, M.D., recommended conservative treatment "as late as April 9, 1993," the doctor has for some reason now changed his mind.  Regarding that change, Spenard asserts that either the employee's neck problem is unchanged, "or a medically significant event has recently occurred which now necessitates an invasive procedure.  We simply do not know."  Id. at 5.


In a July 8, 1993 physician's report, Dr. Peterson indicated that the conservative treatment approach had failed, and that "some consideration for surgery is reasonable."
  He ordered a discogram to further evaluate the employee's condition.  In a September 2, 1993 chart note (and after reviewing the discogram results), Dr. Peterson described surgery as the "optimal treatment."


The next physician Spenard cites for support is John Godersky, M.D, a neurologist who evaluated the employee over two years ago, on January 8, 1992.  Dr. Godersky diagnosed chronic pain syndrome.  Spenard points out that in his report, the doctor stated the employee "wanted an answer to his pain problem that would totally alleviate his symptoms.  I do not have such a cure for his difficulty and explained this to him.  No further followup has been arranged."  (Godersky January 8, 1992 chart note).


In considering the doctor's opinion, Spenard asserts that "[h]ad Dr. Godersky felt in January 1992 that Mr. Miller should be further evaluated for surgery, he would have so recommended in his report."  Dr. Godersky has not examined the employee since the January 1992 examination.


The third physician is Michael James, M.D.  Dr. James examined the employee sometime during March 1993, according to Spenard.  In a March 24, 1993 letter, Dr. James discussed the merit of sending the employee to a pain clinic.  He asserted that rather than send the employee to a pain program, "there are other adequate treatment modalities available . . . ."  (James letter at 2).  Spenard contends it is significant that Dr. James "made no reference to surgery as one of the 'adequate treatment modalities' available" to the employee.  Spenard goes on to assert that if Dr. James felt such an alternative was needed, he would have recommended it.


Finally, Spenard supports its petition with the opinion of Edward Voke, M.D., who examined the employee at Spenard's request on August 31, 1993.  Spenard notes that when Dr. Voke was questioned about the appropriateness of Dr. Peterson's proposed cervical fusion, Dr. Voke stated:


If I were responsible for this gentleman today and felt that an anterior cervical fusion would be his appropriate treatment, as of course has been maintained by Dr. Peterson, I would consult with other specialists to confirm this belief.  At this time I would treat him conservatively.  I told Mr. Miller, however, he should be referred to and returned to Dr. Peterson, who is his treating physician.  Dr. Peterson and Mr. Miller are in a position to decide what the best treatment would be at this time for him.

(Voke August 31, 1993 report at 4).


The employer asserts that given the serious nature and risks of the proposed surgery, and the personal and physical consequences to the employee, a board-ordered independent medical evaluation will assist the parties in "resolving the difficult question of what future treatment is appropriate" to the employee.  (Spenard Memorandum at 8).  Neither the employee nor Wishbone filed briefing or otherwise responded to the petition.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Our regulation 8 AAC 45.090(a) and (b) provide:


(a) The board will, in its discretion, direct an employee who was injured before July 1, 1988, to be examined by an independent medical examiner in accordance with 8 AAC 45.092, and direct the independent medical examiner to provide the board and the parties with a complete report of findings, opinions, and recommendations, whenever in the board's opinion


(1) a physician has not impartially estimated the degree of permanent impairment or the extent of temporary impairment, or has not rated the degree of permanent impairment in accordance with 8 AAC 45.122;


(2) contradictory medical evidence exists; or


(3) the employee's best interests require it.


(b) The board will charge the employer for the cost of an examination under this section.


Spenard does not contend that any physician has failed to impartially estimate the extent of temporary impairment, and we find no such failing by the physicians.  However, Spenard does argue that we should order an examination under either 8 AAC 45.090(a)(2) or (a)(3).


We first address whether to exercise our discretion and order an examination under 8 AAC 45.090(a)(2).  We find Dr. Peterson has recommended surgery.  However, we do not find any other physician's report which clearly indicates the surgery proposed by Dr. Peterson is ill advised.


Dr. Godersky has not examined the employee for over two years.  At that time, no physician was recommending surgery.  We find that even if it can be said Dr. Godersky's report suggests he would not have recommended surgery two years ago, it is insufficient support a conclusion that his opinion would be unchanged in light of the discogram and the employee's medical progress since early 1992.  Therefore, we find Dr. Godersky's 1992 opinion is too remote in time and lacking necessary medical information to be deemed contradictory to Dr. Peterson's opinion.


Dr. James' opinion is, we find, nonspecific regarding a possible need for surgery.  Again, we find Dr. James did not have the benefit of the discogram in addressing treatment alternatives.  Moreover, we find that in March 1993 Dr. James was addressing the necessity of a pain clinic, and he was not asked to specifically address the need for surgery proposed by Dr. Peterson.  For these reasons, we find Dr. James' opinion does not conflict with that of Dr. Peterson.


Finally, we do not find Dr. Voke's opinion on surgery diametrically opposed to Dr. Peterson's opinion.  Rather, we find Dr. Voke's opinion could be deemed to support Dr. Peterson's recommendation, because Dr. Voke essentially deferred to Dr. Peterson and the employee on the best treatment for the employee.


Accordingly, we will not exercise our discretion to order an examination under 8 AAC 45.090(a)(2).  Furthermore, we do not find an examination under 8 AAC 45.090(a)(3) warranted for the same reasons.  Therefore, Spenard's petition is denied and dismissed.


Clearly, Dr. Voke stated that if he were the treating physician, he would refer the employee to a specialist to "confirm" the need for surgery.  In that vein, we do not understand why Spenard is requesting an examination under 8 AAC 45.090(a) when it has the right to send the employee to a physician under 8 AAC 45.090(c).  That section states


(c) If an injury occurred before July 1, 1988, an examination requested by the employer not less than 14 days after the injury, and every 60 days after that, is presumed reasonable, unless the presumption is overcome by a preponderance of the evidence, and the employee shall submit to an examination by the employer's choice of physician without further request or order by the board.  Unless medically appropriate to obtain new diagnostic data, the physician shall use existing diagnostic data to complete the examination.


Under the above section, Spenard can presumptively send the employee to an examination, by a physician of its choice, without the need for or delay caused by board proceedings.


ORDER

Spenard's petition for an examination under 8 AAC 45.090(a) is denied and dismissed.


Dated at Anchorage, Alaska this 18th day of February, 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ ;M. R. Torgerson



M.R. Torgerson,



Designated Chairman



 /s/ Patricia Vollendorf


Patricia Vollendorf, Member



 /s/ Marc D. Stemp



Marc D. Stemp, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Robert K. Miller, employee / respondent; v. Spenard Builders Supply, employer / petitioner and Lucky Wishbone Company, employer / respondent; and Fireman's Fund Insurance Company, insurer / petitioner and Industrial Indemnity Company, insurer / respondent; Case No. 8716493; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 18th day of February, 1994.



Flavia Mappala
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    �  The application was served on the employer on July 21, 1992.


    �  Medical documents indicate the employee had returned to work as a cook for Wishbone.





    �  We are curious as to why Spenard is requesting an examination on the necessity for surgery when it apparently is still denying, under several defenses, any liability for medical benefits.


    �  The employee and Spenard have each requested cross-examination of the authors of several medical documents in this matter.  We have reviewed medical documents in the record only for the purpose of deciding the employer's petition.  We have made no decision on the admissibility of the documents for the employee's underlying claim.







