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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

EDWARD J. MOONEY,
)



)


Employee,
)


  Respondent,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8912159



)

CHUGACH ELECTRIC ASSOCIATION,
)
AWCB Decision No. 94-0027



)


Employer,
)
Filed with AWCB Anchorage



)
February 18, 1994


and
)



)

RELIANCE INSURANCE CO.,
)



)


Insurer,
)


  Petitioners.
)

________________________________________)


This claim was submitted for decision on the written record.  The respondent (employee) represents himself.   The employer and insurer (petitioners) are represented by attorneys Constance Livsey and Elizabeth Goudreau.  The record closed on January 19, 1993 when we next met after the time passed for filing all pleadings.


ISSUES

1.  Whether the employee's amended application, based on a new injury, is valid.


2.  Whether to dismiss the employee's claim under AS 23.30.105(a).


CASE SUMMARY

The employee originally alleged he hurt his ankle at work for the employer on May 21, 1989.  The employer paid temporary total disability benefits until September 6, 1989 when the employee was released to work by physician Morris Horning, M.D.


On October 2, 1989 the employer controverted any benefits for rash or lesions.  The employee filed an application for adjustment of claim on November 8, 1989.  That application requested compensation for a right foot and leg injury incurred while bracing for a fall from a ladder.  According to the report of injury, the employee "felt a snap like a twig breaking and a sharp jab of pain."


The defendants filed an answer on November 27, 1989, admitting liability for "reasonable, necessary" and work-related medical costs.  However, they denied liability for temporary total disability benefits beginning October 2, 1989, unrelated medical costs, reemployment benefits, attorney's fees, costs and interest.  They also raised several defenses, including an assertion that the employee had been released to work on September 6, 1989.


Subsequently, the employee raised the issue that he may be disabled due to alleged exposure to numerous toxins at work.  Because of this possibility, he argued that we should order the defendants to produce material safety data sheets.  In Mooney v. Chugach Electric Association, AWCB No. 91-0008 (January 11, 1991) (Mooney I), we pointed out that the employee had not filed an injury report or application for benefits based on toxic exposure.  Mooney I at 5.  After reviewing the medical reports, we concluded the employee's petition for production of the material safety data sheets was irrelevant to his application for benefits based on the ankle injury.  We refused, therefore, to order production of the requested discovery.


On March 31, 1992, the employee filed an "Amended Application for Adjustment of Claim."  On the amended application, the injury event was described as follows:  "The employee suffered a compensable injury in the course and scope of his employment.  Timely and proper notice of the injury has been given to the employer.  The employee also suffered a toxic chemical exposure from his work."  (Application dated March 30, 1992).  The nature of the injury was described as "Right foot and leg, toxic exposure to chemicals, Chronic Immune Deficiency Syndrome, cognitive dysfunction."


The employer filed an answer to the amended application on April 20, 1992, denying all requested benefits.  In addition, the employer raised several defenses, including the following:  "The employee's alleged toxic exposure is a separate injury, and cannot be raised as part of this claim."  (April 20, 1992 answer).


On October 5, 1993, the employer filed its petition to dismiss the employee's Amended Application for Adjustment of Claim, "based on the impropriety of the amendment set forth therein."  Alternatively, the employer petitioned to dismiss the employee's claim "relating to his alleged exposure to toxic chemicals . . . on the grounds that such claim is untimely under AS 23.30.105(a)."  (October 5, 1993 petition).  The employee's attorney, Michael Jensen, withdrew from this matter on November 2, 1993.  (October 27, 1993 Withdrawal of Attorney and Notice of Attorney's Lien).


At a prehearing conference held November 29, 1993, the employee and employer agreed to submit the employer's October 5, 1993 petition to the board for a decision on the written record.  The employer agreed to delay record closure until January 19, 1994 to allow the employee time to respond to the arguments stated in the petition.


In deposition testimony, the employee described when he first became suspicious about possible toxic exposure at work.  When counsel for the employer asked if the May 21, 1989 injury date is the only date on which he contends he was exposed to toxins, the employee replied:  "I suspected that I had been injured by the hazardous chemicals much, much before then.  The date that is on that is the date that I lost the ability to walk."  Employee June 24, 1992 dep. at 43) (dep. III).  He went on to testify that he believed he was exposed to hazardous chemicals "all the time I worked for Chugach Electric."  Id.


In a February 6, 1990 deposition, the employee testified he had begun to experience paralysis along his entire right side.  (February 6, 1990 dep. at 94-97) (dep I.).  He also mentioned this "creeping paralysis" during a February 27, 1990 examination by employer physicians John Hackett, M.D., and Wallace Nelson, M.D.  (Hackett\Nelson report at 6).  Dr. Nelson testified that the employee told him the problem on his right side was preventing him from working.  (Nelson dep. at 7-8).


In a September 19, 1990 medical report by Janice Kastella, M.D., the doctor wrote that the employee told her he was drenched with "toxin exposure at work" in 1984, and that a rash which developed on his leg in 1986 led to further suspicions about exposure to hazardous materials at work.  Dr. Kastella made no diagnosis at the time.


However, Dr. Kastella examined the employee again on December 12, 1990.  Her impression at that time was "chronic fatigue syndrome with a history of toxin exposure and ankle injury."


On September 23, 1991 the employee was examined by Gordon Baker, M.D.  Dr. Baker diagnosed "chemical toxicity on exposure to chemicals at work."  (Baker report at 2).


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.  Validity of Amended Application.


Our regulation 8 AAC 45.050(b)(5) states:  "A separate application or petition must be filed for each injury for which benefits are claimed, whether or not the employer is the same in each case.  Upon petition of any party or upon motion of the board, two or more claims may be consolidated . . . ."


In addition, our regulation 8 AAC 45.050(e) states in pertinent part:


A pleading may be amended at any time before award upon such terms as the board or its designee directs.  If the amendment arose out of the conduct, transaction, or occurrence set out or attempted to be set out in the original pleading, the amendment relates back to the date of the original pleading. . . .


We find that although the application for the toxic exposure injury was an amended application, it may be deemed a separate application for purposes of satisfying the requirements of 8 AAC 45.050(b).  That regulation does not specifically preclude a party from filing amended applications as separate applications, and we find no compelling reason to infer such a preclusion.  We believe that if we were to deny a party the right to pursue a claim because the party labeled a separate application an "amended" application, we would be elevating form over substance.  Therefore, the employer's petition to dismiss the employee's toxic exposure claim on this basis is denied and dismissed.


II.  Statute of Limitations Issue.


The employer requests that, in the alternative, we dismiss the employee's claim for toxic exposure because it is barred by AS 23.30.105.  As we indicated in Mooney I, we find the toxic exposure injury is unrelated to the employee's ankle injury, which was the basis for his initial application.  Under 8 AAC 45.050(e), therefore, the claim for benefits based on toxic exposure is a separate, and not amended, application.  Thus, it cannot relate back to the original date of the original application for benefits based on the ankle injury.


We find, then, that the employee filed his claim for benefits grounded in the toxic exposure injury on March 31, 1992.  We find the date of injury was May 21, 1989.


AS 23.30.105(a) provides:


(a)  The right to compensation for disability under this chapter is barred unless a claim for it is filed within two years after the employee has knowledge of the nature of the employee's disability and its relation to the employment and after disablement. . . It is additionally provided that, in the case of latent defects pertinent to and causing compensable disability, the injured employee has full right to claim as shall be determined by the board, time limitations notwithstanding.


In W.R. Grasle Company v. Alaska Workmen's Compensation Board, 517 P.2d 999, 1001-1002 (Alaska 1974), the Alaska Supreme Court reiterated that "knowledge" in AS 23.30.105(a) "imports also chargeable knowledge." (citation omitted)  The court explained: "Thus, a claim for any disability must be filed within two years of actual or chargeable knowledge of the nature of the disability and its relation to employment."  Id. at 1003.  In addition, the court has held that the test for judging timeliness in filing a claim is when a reasonably prudent person would recognize the nature, the seriousness and the probable compensable character of the injury or disease.  Fox v. Alascom, Inc., 783 P.2d 1154, 1158 (Alaska 1989).


In this case, we find the employee should have reasonably recognized the nature and seriousness of his injury no later than February 6, 1990 when he reported the right-sided paralysis.  Although the employee testified he suspected toxic exposure long before that date, we find he should have known of such an injury no later than that date.


We next determine when the employee should have known of the probable compensable character of his toxic exposure injury.
 We find the employee's alleged injury complex in nature.  Because of that, we find he could not know of the possible compensable nature of toxic exposure without the assistance of a physician.  In Employer's Liability Assurance Corp. v. Bradshaw, 417 P.2d 600, 601 (Alaska 1966) the supreme court held that a layman "should not be expected to diagnose a condition which physicians whom he had consulted . . . failed to diagnose."


On this basis, we find the employee would not have known of the compensable nature of his injury before December 12, 1990 when Dr. Kastella reported a history of toxic exposure at work.  Since the employee filed his claim for benefits less than two years later, we find his claim for benefits based on alleged toxic exposure timely.  Therefore, the employer's petition to dismiss the employee's claim under AS 23.30.105(a) is denied and dismissed.


ORDER

1.  The employer's petition to dismiss the employee's claim under 8 AAC 45.050(b)(5) is denied and dismissed.


2.  The employer's request for dismissal of the employee's claim under AS 23.30.105 is denied and dismissed.


Dated at Anchorage, Alaska this 18th day of February, 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M. R. Torgerson


M.R. Torgerson,



Designated Chairman



 /s/ Patricia Vollendorf


Patricia Vollendorf, Member



 /s/ S. T. Hagedorn


S.T. Hagedorn, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Edward J. Mooney, employee / respondent; v. Chugach Electric Association, employer; and Reliance Insurance Company, insurer / petitioners; Case No. 8912159; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 18th day of February, 1994.



Flavia Mappala, Clerk
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    �  We noted that the employer had agreed to furnish material safety data sheets upon request, if the employee paid the copy costs.


    �  For the purposes of this decision, we assume without deciding the compensable nature of the employee's condition.







