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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

BRUCE BISHOP,
)



)


Employee,
)
INTERLOCUTORY


  Respondent,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9112854



)

WIRE COMMUNICATIONS, INC.,
)
AWCB Decision No. 94-0032



)


Employer,
)
Filed with AWCB Anchorage,



)
February 24, 1994


and
)



)

ALASKA NATIONAL INSURANCE COMPANY,           )



)


Insurer,
)


  Petitioners.
)

___________________________________________)


Petitioners' request for dismissal of Employee's claim because he failed to cooperate with their discovery efforts was heard at Anchorage, Alaska on February 17, 1994.  Petitioners alternately sought an order establishing time limits for Employee to respond, and an order of dismissal if he failed to comply.  Employee was present and represented by attorney Joseph Kalamarides.  Petitioners are represented by attorney Trena Heikes.  We entered an oral order at the hearing, and hereby memorialize that order.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

Employee filed a claim in August 1992 seeking, among other benefits, a determination of his gross weekly earnings and reimbursement of training costs.  Petitioners requested that Employee provide certain information and sign various releases.  Employee complied with some of Petitioners' requests.


Employee’s attorney represented that Employee had provided Petitioners with signed consents to obtain information from any governmental agency, as well as specific releases for the Social Security Administration, the State of Alaska, Division of Vocational Rehabilitation, and the State of Alaska, Unemployment Insurance Division.  He provided releases for medical records, union records, and employment records.  Employee provided copies of his tax returns for the years 1981 to 1990.  He also provided a copy of a 1099 form for his self-employment and a copy of a handwritten document, written by Employee, which he had filed with the Bankruptcy Court regarding his wages in 1989 and 1990 from his wife's business.


Petitioners wanted Employee to sign a release permitting them to obtain copies of  his tax returns directly from the Internal Revenue Service.  Despite repeated assurances that he would sign the release, Employee failed to do so.  At the time of the hearing, Employee signed the IRS release, and that is no longer an issue.


In his March 1993 deposition Employee testified that his accountant was working on preparing amended tax returns for 1989 and 1990.  At the hearing Employee represented that the accountant is still working on preparing the amended returns and is involved in negotiations with the IRS.  Petitioners want us to order Employee to produce the amended tax returns.  Employee contends that he cannot do so since they are not completed.


At the hearing, Employee agreed that Petitioners could talk with his accountant and review the information the accountant has.  Employee agreed he would telephone the accountant to authorized  him to provide information to Petitioners, and he would sign a release if necessary.


Petitioners ask that Employee produce his daily time logs for 1989 and 1990 reflecting the time he spent working at his wife's business.  The time logs were first requested during Employee's March 1993 deposition.  Petitioners also asked during the deposition that Employee produce the cash collateral agreement which he mentioned in the course of his deposition.


Employee has filed an affidavit stating he no longer has these records as his wife took them when they split up.  At the hearing Employee gave his wife’s phone number so Petitioners could contact her in an attempt to obtain the records.


Petitioners alleged that he had the records at the time of their initial request, and if he had timely produced them they would not be faced with the problem of trying to obtain them from Employee's wife.  Petitioners contend they should not have to incur the expense of trying to obtain their rebuttal evidence.


Without admitting the compensability of the request for reimbursement of  Employee's training program, Petitioners requested that Employee produce receipts to document the expenses he incurred in connection with that program.  Employee provided a certificate from the training facility reflecting his successful completion of the program.  Employee represented he no longer has any receipts as they were either lost or destroyed.  At the hearing Employee agreed to contact the training facility and hotel to obtain an affidavit to document his expenditures, but noted he had other expenses such as travel costs.


Petitioners acknowledged that their request for Employee to provide the name of the acupuncturist he saw in 1979 was a dead issue in view of his inability to remember the acupuncturist's name.  Employee noted medical care was not at issue, and the name was irrelevant.


Employee  filed an affidavit of readiness for hearing which Petitioners opposed.  A pre‑hearing conference was scheduled for February 22, 1993.  Petitioners request that, if we do not grant their petition to dismiss, we set a 10‑day time limit for Employee to provide the requested information and delay the pre‑hearing conference.


Employee noted he cannot produce documents which he does not have.  He asked that we deny the petition, and provide him 30 days to produce the information Petitioners requested.  He also asks that we permit his affidavit of readiness to stand so he does not face sanctions under AS 23.30.110(c).


FINDINGS OF FACT AND CONCLUSIONS OF LAW

We find Employee provided a portion of the information sought by Petitioners, but he repeatedly failed to comply with some of Petitioners' informal discovery requests.  We have long encouraged parties to informally request and provide information so as to avoid the time‑consuming process of seeking our involvement. Doryland v. Northern Landscaping & Construction, AWCB Decision No. 86‑0278 (October 21, 1986).  We have also held that dismissal is not a sanction available for failure to comply with a discovery requests Bernhardt v. Frontier Foods, AWCB; No. 87‑0131 (June 11, 1987) ; Moyer v. Compass AHTNA/GRANDMET/AHTNA, JV., AWCB No. 89‑0123 (May 19, 1989).  We find Petitioners did not cite any authority to support their request for dismissal in the instant case.  We will deny their request.


AS 23.30.005 (h) provides that we may "subpoena witnesses,

. . . and may examine or cause to have examined the parts of the books and records of the parties to a proceeding that relate to questions in dispute."  Under AS 23.30.115 "the testimony of a witness may be taken by deposition or interrogatories according to the Rules of Civil Procedure."  AS 23.30.005(h) provides the means to enforce the attendance of a witness and the production of documents.  Rather than spending time and money continuing to seek documents which have not been produced in response to an informal discovery request, it is appropriate to seek our assistance in compelling the production of the documents after a reasonable time has passed without response to an informal discovery request.  See Fults v. Cold Weather Contractors, AWCB No. 88‑0024 (February 5, 1988).


AS 23.30.107 provides in part: "Upon request, an employee shall provide written authority to the employer . . . to obtain medical and rehabilitation information relative to employee's injury."  Our regulation 8 AAC 45.095 provides a mechanism whereby employee can seek a protective order if he believes information requested is not relevant to his injury.


We find Employee did not avail himself of the opportunity to seek a protective order for the information sought by Petitioners.  Under 8 AAC 45.054(d)  "A party who refuses to release information after having been properly served with a request for discovery may not introduce at hearing the evidence which is the subject of the discovery request."  We conclude Employee cannot introduce evidence at the hearing which was the subject of the discovery request.  At the time of the hearing on Employee's claim, the panel hearing the claim will have to determine whether Employee is attempting to do so.


At the hearing Employee agreed to contact his accountant to authorize the release of information to Petitioners.  Employee must ask the accountant if his written authorization is necessary. If it is, he must provide that written authorization without further request by Petitioners so Petitioners can immediately obtain the information they have been seeking.


Employee agreed to contact the training school and the hotel where he stayed while in training to get an affidavit regarding his expenses.  We orally gave him 30 days to obtain this evidence.


Employee's affidavit verifies he no longer has the daily time logs or the cash collateral agreement.  He agreed to try to contact his wife and ask her to provide this information.  Although Petitioners represented Employee had these records at the time of their initial request for these documents, his deposition does not appear to support that allegation.   Bishop Dep., Vol II at 116 -  118.


Because Employee does not have these records and it appears he did not have them at the time of Petitioners' initial request, it is difficult to sanction him for the failure to produce the documents.  At the hearing it was suggested that Petitioners subpoena Employee's wife to testify and produce the documents if they wanted this evidence for rebuttal.  Petitioners complained of the expense involved in doing so and denial of due process.  However, if Employee does not possess these documents, we fail to see how it would further due process to have him bear the expense of obtaining Petitioners' rebuttal evidence.


We will enter an order to confirm our oral order canceling the February 22, 1994 pre‑hearing conference.  We will request that the pre‑hearing conference officer reschedule the pre‑hearing conference for the first date possible on or after March 21, 1994.  At that pre‑hearing conference if there are discovery issues, the parties must attempt to resolve the issues with the assistance of the pre‑hearing officer.  Employee's affidavit of readiness for hearing will remain operative to toll the time limitation in AS 23.30.110(c).


ORDER

1. Petitioners' request for dismissal of Employee's claim is denied and dismissed.


2. Employee shall comply with the agreement made at the hearing by contacting his accountant and his wife to authorize the release of information to Petitioners, and by obtaining affidavits from his training institute and the hotel regarding his expenses while in training.


3. The pre‑hearing conference scheduled for February 22, 1994 is canceled.  The pre‑ hearing officer will reschedule the pre-hearing conference as soon as possible on or after March 21, 1994.  If discovery issues have not been resolved, the parties will attempt to resolve them at the pre‑hearing conference.


4. Employee's affidavit of readiness remains effective at this time for purposes of tolling the time limits in AS 23.30.110(c).


Dated at Anchorage, Alaska this 24th  day of February 1994.



ALASKA WORKERS’ COMPENSATION BOARD



 /s/ Rebecca Ostrom


Rebecca Ostrom,



Designated Chairman



 /s/ Patricia A. Vollendorf


Patricia A. Vollendorf, Member
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CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Bruce Bishop, employee / respondent; v. Wire Communications, Inc., employer; and Alaska National Insurance Company, insurer/ petitioners; Case No. 9112854; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, This 24th Day of February, 1994.



Charles Davis, Clerk

jrw

�










