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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ROBERT STRASSER,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8102468



)

B T & B LOGGING CO.,
)
AWCB Decision No. 94-0035



)


Employer,
)
Filed with AWCB Juneau



)
February 24, 1994


and
)



)

ALPAC/INA,

)



)


Insurer,
)


  Defendants.
)

________________________________________)


We met in Juneau, Alaska on 11 January 1994 to hear Employee's claim for payment of medical costs related to his seizure disorder.  Employee is represented by attorney Chancy Croft. Defendants are represented by attorney Frank S. Koziol.  We held the record open at the conclusion of the hearing to receive additional briefs.  After receiving briefs from both parties, we closed the record and concluded our deliberations on 28 January 1994. 


 Employee is now 41 years old.  He was injured on 7 July 1972 at the age of 19 when he was struck in the back of the head by a log.  


Employee was unconscious for about 10 minutes and was hospitalized in Sitka.  He sustained a basilar skull fracture. (Discharge Summary 11 July 1972, George H. Longenbaugh, M.D.)


Employee returned to Juneau and was seen here by physicians for headaches and hearing problems.  Defendants accepted Employee's injury as compensable, and paid medical and time loss benefits.  He was released to return to work by Gary Hedges, M.D., on 26 July 1972. Employee was seen at the Bartlett Memorial Hospital Emergency room on 28 November 1980 after experiencing a seizure which lasted two to three minutes.  Employee reported drinking heavily the previous night.  In December 1980 EEGs were performed which showed a few sharp spikes of no clear significance.  Dilantin was prescribed.


Employee was seen by Philip Swanson, M.D., a neurologist on 15 December 1980.  Employee reported his first seizure had occurred in June 1980, and reported drinking heavily before both seizures he had experienced.  Dr. Swanson advised Employee to moderate his drinking and to take his Dilantin regularly.


In June 1981 Employee was seen at the Mason Clinic in Seattle by Richard I. Birchfield, M.D., concerning his two seizures, which Dr. Birchfield described as grand mal seizures.  Employee was also concerned about memory problems he was having.  A CT scan showed the right ventricle cavity of the brain was slightly larger than the left ventricle cavity.  Based on the December 1980 EEGs and the CT scan, Dr. Birchfield diagnosed a seizure disorder and continued Dilantin as anticonvulsant therapy.  Dr. Birchfield related the 1972 head injury to Employee's seizure disorder. (Birchfield chart notes, 16 June and 18 June 1981.)


Employee saw Dr. Birchfield for the last time in March 1987.  Employee reported intermittent partial complex seizures, which Dr. Birchfield associated with Employee's failure to take his Dilantin.  Employee reported he had discontinued drinking hard liquor.  Dr.Birchfield warned Employee that even one or two beers could bring on a seizure. (Birchfield chart note, 2 March 1987.) 


Employee filed an Application for Adjustment of Claim on 7 September 1988.  The Application states that the 7 July 1972 head injury caused Employee's epilepsy, loss of hearing, and memory loss.  Employee sought payment of medical and travel costs, disability compensation, and  vocational rehabilitation.  Employee noted the reason for filing the application was "Epilepsy is getting worse and so is my memory loss.  I need some more medical work done."


Defendants filed a Controversion Notice
 on 20 September 1988 controverting temporary total disability compensation, permanent partial disability compensation, medical and transportation costs, and vocational rehabilitation costs.


On 27 September 1988 Defendants filed an Answer disputing Employee's entitlement to all benefits sought.


Mr. Croft, on behalf of Employee, filed an Affidavit of Readiness for Hearing on 23 August 1993.


At this time, Employee seeks payment of the medical care costs related to his seizure disorder, and no other benefits.  Defendants assert Employee's claim should be dismissed under AS 23,30.105(a), AS 23.30.110(c) and AS 23.30.235; and should be denied because the 1972 injury is not a substantial factor causing Employee's seizure disorder.


FINDINGS OF FACT AND CONCLUSIONS OF LAW


Timeliness of Claim

AS 23.30.105(a), as in effect at the time of Employee's injury, provided in pertinent part:


The right to compensation for disability under this chapter is barred unless a claim for it is filed within two years after the employee has knowledge of the nature of his disability and its relation to his employment and after disablement. [I]f payment of compensation has been made without an award on account of the injury or death, a claim may be filed within two years after the date of the last payment.  It is additionally provided that, in the case of latent defects pertinent to and causing compensable disability, the injured employee has full right to claim as shall be determined by the board, time limitations notwithstanding.


AS 23.30.095(a) provides in pertinent part:


The Employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury, to the employee.  However, if the condition requiring the treatment, apparatus, or medicine is a latent one, the two‑year period runs from the time the employee has knowledge of the nature of the employees disability and its relationship to the employment and after disablement.  It shall be additionally provided that, if continued treatment or care of both beyond the two‑year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require.


We have long held that AS 23.30.105(a) and AS 23.30.095(a) provide two different statutes of limitations, one for time loss benefits and one for medical benefits.  Therefore, even if a claim for time loss benefits may he barred, we can still authorize continued medical care.  We have found this interpretation is justified by the wording of AS 23.30.105(a), which uses the phrase "right to compensation for disability," versus the language in AS 23.30.095(a) which permits us to authorize care beyond two years after the date of injury. we believe this distinction is further justified by the separate definitions of "compensation" and "medical and related benefits" found at AS 23.30.265. Avson v. D & A Mechanical, AWCB D&O No. 92‑0046 (28 February 1992).


Accordingly, we find Employee's claim for medical costs is not barred by AS 23.30.105(a).


Intoxication and Willful Intent to Injure Self

AS 23.30.120, as in effect at the time of Employee's injury provided in pertinent part:


In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that


 . . . .


(3) the injury was not occasioned solely by the intoxication of the injured employee;


(4) the injury was not occasioned by the wilful intention of the injured employee to injure or kill himself or another.


AS 23.30.235 as in effect at the time of Employee's injury provided; "No compensation may be paid if the injury was occasioned solely by the intoxication of the employee or by the wilful intention of the employee to injure or kill himself or another."


In Walt's Sheet Metal v. Dehler, 826 P.2d 333, 336 (Alaska 1992) the Supreme court stated: "An act is wilful if it is done intentionally and purposefully, rather than accidentally or inadvertently.  Mere recklessness does not constitute wilful conduct." (Footnote and citation omitted.)


The medical evidence indicates that Employee's use of, or withdrawal from, alcohol or other drugs could precipitate a seizure.  The evidence also indicates that the head trauma Employee suffered in 1972 caused the seizure disorder, not drug use.  Employee acknowledged that he had a hard time accepting that he had a seizure disorder, and that he discontinued his anticonvulsant medication on several occasions after being free of seizures for a period of time.


We find the record does not contain substantial evidence that Employee's seizure disorder was caused solely by intoxication or that he purposefully intended to injure himself by drinking alcohol or failing to take his medication.  Accordingly, we find Employee's claim is not barred by operation of AS 23.30.235.


Timeliness of Request for Hearing

AS 23.30.110(c) as amended effective 1 July 1982
, provided in pertinent part: "If a claim is controverted by the employer and the employee does not request a hearing for a period of two years following the date of controversion, the claim is denied."


It is undisputed, and in accord with our previous holdings, that once a claim has been filed and the claim is controverted, the stature of limitations in AS 23.30.110(c) is applicable to claims for medical costs.


In accord with the facts as set out above, we find Employee filed an Application for Adjustment of Claim on 7 September 1988 seeking medical treatment and other benefits.  Defendants controverted Employee's claim on 20 September 1988.  Thereafter, Employee did not request a hearing until 23 August 1993 when he filed the Affidavit of Readiness for Hearing; a period of four years, 48 weeks and one day.  Accordingly, we find Employee did not request a hearing within two years after his claim was controverted.  Under the authority of AS 23.30.110(c) Employee's claim for medical treatment is denied.  As Employee's claim is denied by operation of AS 23.30.110(c), and we are not granted discretion to excuse failure to comply with the provision,
 we will enter an order dismissing the claim for medical benefits.


Employee offers several reasons why we should not apply AS 23.30.110(c) and dismiss Employee's claim for medical care.  We find a lack of authority for amending our long‑standing procedures concerning applications for benefits, or our decisions concerning application of the statute of limitations.  Contrary to Employee's assertions, we find:  Defendants did not waive application of AS 23.30.110(c); Employee's claim for past, present and future medical care is denied by application of the AS 23.30.110(c) statute of limitations; the statute of limitations in AS 23.30.110(c) is not negated because a new request for a hearing was filed before we dismissed Employee's claim; the denial of Employee's claim for medical benefits under AS 23.30.110(c) is with prejudice; and the two‑year statute of limitations in AS 23.30.110(c) was not impliedly repealed by subsequent legislation.


As no claim was made for time loss benefits, we limit our decision to Employee's entitlement to medical care.  In view of our finding that Employee's claim must be denied under AS 23.30.110(c), we need not decide if Employee's seizure disorder is work related.


As we have denied Employee's claim for medical care, his claim for payment of his attorney's fees and costs is also denied.  AS 23.30.145(a)


ORDER


Employee's claim for past, present, and future medical treatment for his seizure disorder is denied and dismissed for failure to timely request a hearing after his claim was controverted. 


Dated at Juneau, Alaska this 24th day of February, 1994



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Lawson N. Lair


Lawson N. Lair,



Designated Chairman



 /s/ Nancy J. Ridgley


Nancy J. Ridgley, Member



 /s/ Twyla G. Barnes


Twyla G. Barnes, Member


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Robert Strasser, employee / applicant; v. B T & B Logging Co., employer; and ALPAC/INA, insurer / defendants; Case No. 8102468;,dated and filed in the office of Alaska Workers’ Compensation Board in Juneau, Alaska, this 24th day of February, 1994.



Bruce Dalrymple

jrw

�








    � We do not find this document in our file.  A copy of the Controversion Notice may be found in Employee's Reply Brief dated 28 January 1994, Exhibit No. 1.


    �Employee was injured in 1972.


	On 1 July 1982 the provision requiring an employee to request a hearing within two years after the date of controversion was added. In Pan Alaska Trucking, Inc. v. Crouch, 773 P.2d 947, 949 (Alaska 1989), our Supreme Court held the provision a procedural statute, which should be applied retroactively.


	On 1 July 1988 AS 23.30.110(c) was amended again.  This amendment expressly required the use of a "board�prescribed controversion notice."  That amendment, however, applies only to injuries incurred on or after 1 July 1988.


    � Avson at 5; Adams v. Valdez Outfitters, AWCB D&O No. 900111. (23 May 1990); aff'd., 3AN�90�5336 CIV (Alaska Super. Ct., July 17, 1991).


    �See, Lewis V. Windfall Gold Mining, AWCB D&O No. 92�0028 at 5 (6 February 1992).







