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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

MAXINE E. WAGNER,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8527995



)

STUCKAGAIN HEIGHTS,
)
AWCB Decision No. 94-0040



)


Employer,
)
Filed with AWCB Anchorage 



)
March 2, 1994


and
)



)

EMPLOYERS INSURANCE OF WAUSAU,
)



)


Insurer,
)


  Defendants.
)



)

                                                                                        )


We heard this claim for permanent partial disability benefits and attorney's fees on January 21, 1994 in Anchorage, Alaska.  The employee was present and was represented by attorney Charles Coe.  The defendants were represented by attorney Tracey Knutson.  The record for these issues closed when the hearing concluded.


ISSUES

1.  Whether to award the employee permanent partial disability benefits during the same periods she receives permanent total disability benefits.


2.  Whether to award attorney's fees for the permanent total disability benefits which the employee receives.


CASE SUMMARY

It is undisputed that the employee sustained multiple injuries on July 11, 1985 in an auto accident while working for the employer.  She received temporary total disability benefits at the weekly rate of $188.09 off and on for approximately four years.  On July 19, 1990 the employer recharacterized her benefits as permanent total disability.
  It continues to pay her those benefits at the above rate.


However, the employer initially denied liability for permanent total disability (PTD) benefits when the employee, through counsel, filed an application for adjustment of claim on March 28, 1990.  (Application dated March 27, 1990).  The employee also requested permanent partial disability benefits, attorney's fees, costs and payment for a hearing aid.  In its answer filed April 27, 1990, the employer accepted the employee's claim for the hearing aid but denied liability for PPD and PTD "pending completion by the employee of a physical capacities evaluation."
   The employer's attorney also filed a notice of controversion on April 27, 1990.  (Controversion notice dated April 27, 1990).  The notice controverted "PTD and scheduled PPD, pending employee's completion of physical capacities evaluation in accordance with AS 23.30.095(e); scheduled PPD based on ratings assigned by Dr. Newman."  As reasons for controversion, the notice indicated:  1) the employee had not undergone a physical capacities evaluation to enable the employer to determine the validity of the PTD claim;  2) the employee was not entitled to both PTD and PPD; and 3) the scheduled ratings of Michael Newman, M.D., were not in compliance with the American Medical Association's Guides to the Evaluation of Impairment.


On July 19, 1990, the employer's claims adjuster, Charlotte Gill, changed the type of benefits to permanent total disability.  The employer asserts it made this voluntary change in the payment type after getting the results of the physical capacities evaluation. (Employer January 12, 1994 Memorandum at 3).  The weekly payment amount remained the same.  In addition, no permanent partial disability benefits were paid.  (July 19, 1990 compensation report).


The employer continues to argue that it is not liable for attorneys's fees on the permanent total disability benefits.  It contends that the "nature" of its April 27, 1990 controversion "was based on the fact that the employee was seeking concurrent PPD and PTD benefits . . . .  As a result, the employer filed a limited controversion indicating that it would exercise its right under AS 23.30.095(e). . . ."  (Id. at 10).


The employer insists it did not resist "payment of a permanent disability benefit; [it] simply sought the medical advice of a physician before making a decision regarding a benefit type."  It maintains that it "voluntarily accepted" compensability of PTD benefits as soon as it received the physical capacities report.
  At hearing, it argued that because there was nothing in the medical records to support permanent total disability, it acted reasonably in obtaining medical verification before changing payment type.


In her request for statutory minimum attorney's fees, the employee argues she had to hire an attorney to obtain her permanent total disability benefits because the employer initially controverted her claim.  She contends, therefore, that an award of attorney's fees is justified.


The employee also argues that she should be awarded permanent partial disability benefits in addition to and concurrent with the permanent total disability benefits she already receives.  She maintains that she ought to he able to get an award for each separate category of compensation, including permanent partial disability,


The employer, on the other hand, argues inter alia, that the purpose of workers' compensation is to pay time loss, and it should not he required to pay more than an employee's total time loss.  The employer cites several board decisions which, it argues, support the proposition that an injured employee cannot receive more in total disability benefits than the weekly maximum compensation rate. (Employer Memorandum at 5).


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.  Attorney's Fees.


The first issue for decision is whether to award the employee statutory minimum attorney's fees, or not, on the permanent total disability benefits which she began receiving effective June 26, 1989.  AS 23.30.145 (a) states in pertinent part:


(a)  Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent [sic] on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent [sic] of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.


The employee argues that we previously awarded attorney,s fees in a case in which the employer voluntarily recharacterized the employee's benefit type, to permanent total disability (PTD) from temporary total disability (TTD), after initially controverting that change. Shirley v. Underwater Construction, Inc., AWCB No. 91‑0085 (April 2, 1991); aff'd Underwater Construction., Inc. v. Shirley, 3AN‑91‑3478 CI (June 8, 1992).
  We find Shirley on point with the dispute here.


In Shirley, the employer controverted the change in status from TTD to PTD pending a medical evaluation of the employee's condition.  In awarding attorney's fees to the employee, the board panel held:  "We find Employer should have changed Employee's status to PTD and then pursued medical confirmation of Employee's condition."  Shirley at 9. (emphasis in original).


In affirming Shirley, Judge Michalski stated:


The distinction between TTD and PTD can be very important to an employee since TTD payments end with medical stability while PTD benefits do not.
  It is certainly understandable why an employee would value a PTD designation, and since such a change is of significant importance to an employee, a change in designation is essentially the equivalent to an increase in the amount of compensation awarded to an employee.  Therefore, an employee is entitled to attorney's fees when the employer wrongfully controverts such a designation.

Underwater Construction at 5.


We find the employee's request for fees here at least as compelling as the request in Shirley.  In both Shirley and this case, the employers paid TTD benefits but controverted entitlement to PTD benefits.
  We find that TTD and PTD benefits are types of "compensation" as that term is used under AS 23.30.145(a).  We find that an employer's payment of TTD compensation does not negate its controversion or resistance to paying PTD compensation.  We find that notwithstanding its payment of TTD compensation, the employer controverted payment of PTD compensation by refusing to recharacterize the ongoing TTD payments as PTD.


Further, we find the employer's recharacterization of the compensation type to PTD, albeit voluntary since it paid without board order, "can fairly be construed as the equivalent of 'awarding' such compensation . . . in the general sense of granting that which is merited or due."  State Department of Highways v. Brown, 600 P.2d 9, 12 (Alaska 1979).


Accordingly, we conclude, under AS 23.30.145(a), that the employer controverted payment of PTD compensation, and the employee retained an attorney who successfully prosecuted her claim for PTD benefits.  We therefore award statutory minimum attorney's fees on the PTD compensation paid from June 26, 1989 and continuing.


II.  Payment of Concurrent PPD benefits.


The employee also requests payment for scheduled permanent partial disability (PPD) benefits at the same time she receives permanent total disability (PTD) benefits.  Citing to London v. Fairbanks Municipal Utilities, Employers' Group, 473 P.2d 639 (Alaska 1970), she points out that there are four separate and distinct categories of compensation.  She goes on to argue that receipt of benefits under one category should not preclude receipt of compensation under each of the others.


The employer argues that we have previously denied requests for payment of concurrent benefits, it cites, among other cases, Burgess v. Cameron Iron Works, Inc., AWCB No. 91‑0060 (March 5, 1991).  There the board panel cited the well known treatise by Professor Larson for its conclusion that generally, an injured worker cannot receive more than the maximum weekly amount for total disability.  Professor Larson states:


There is both a theoretical and a practical reason for the holding that awards for successive or concurrent permanent injuries should not take the form of weekly payments higher than the weekly maxima for total disability.  The theoretical reason is that, at a given moment in time, a person can be no more than totally disabled.  The practical reason is that if he is allowed to draw weekly benefits simultaneously from a permanent total and a permanent partial award, it may be more profitable for him to be disabled than to be well‑‑a situation which compensation law always studiously avoids in order to prevent inducement to malingering.

2 A. Larson, The Law of Workmen's Compensation Section 59.41(a) at 10‑561 to 10‑567 (1993).


Professor Larson goes on to point out that this rule does not necessarily apply in all cases.  He notes that the court in a Michigan case held that a claimant can in some instances receive permanent partial payments while also receiving maximum temporary total payments for disability ensuing from a separate injury.  Id., section 59.41(b) at 10‑568 (citation omitted).  However, he also explains:


The issue posed by this case is presented in its starkest form when the injuries are concurrent rather than consecutive.  "Concurrent injuries" here is a term intended to cover injuries to different parts of the body resulting from the same injurious episode.  The normal rule is that, since a person can be no more than totally disabled at a given point, he cannot be awarded both total permanent and permanent partial benefits for the same injurious episode, nor can he be awarded a cumulation of partial benefits whose sum total is greater than the benefits for permanent total.

Id. at 10‑572 to 10‑573.


We find the employee's injuries were concurrent; they all stemmed from her auto accident.  Moreover, we note that scheduled permanent partial disability benefits were normally paid on a weekly basis, rather than in a lump sum.  As such, we find that if we awarded her scheduled permanent partial disability benefits in addition to permanent total disability benefits, her weekly payments would exceed her maximum weekly compensation rate.

In any case, we find that payment of such an award would provide the employee with an inequitable windfall not contemplated under our workers' compensation act.


More importantly, we find the specific language of AS 23.20.190 dictates against such a windfall.  Subsection 190(a) states in pertinent part:  "In case of disability partial in character but permanent in quality the compensation is 66 2/3 per cent [sic] of the injured employee's average weekly wages in addition to compensation for temporary total disability or temporary partial disability . . . ."
 Clearly, this section excludes permanent total disability as a type of payment that can be made in addition to temporary total and temporary partial disability compensation.


In addition, AS 23.30.190(a)(21) states in part:


[I]n a case in which there is a loss of, or loss of use of more than one member or parts of more than one member set out in (1) ‑ (18) of this section, not amounting to permanent total disability, the award of compensation is for the loss of, or loss of use of, each member or part of the member, which awards shall run consecutively . . . .

Subsections (1) through (18) provide for awards for various scheduled injuries.  In our view, subsection (a)(21) implies that we may award compensation for scheduled injuries only when the employee's loss does not amount to permanent total disability.  Obviously, the employee in this case has been determined permanently and totally disabled.


For these reasons, we conclude the employee should not be awarded more than the permanent total disability benefits she already receives.  Her claim for permanent partial disability benefits in addition to the permanent total disability benefits she receives is denied and dismissed.


ORDER

1.  The employer shall pay the employee statutory minimum attorney's fees in addition to her permanent total disability compensation, from June 26, 1989 and continuing.


2.  The employee's claim for an award of scheduled permanent partial disability benefits in addition to her permanent total disability benefits is denied and dismissed.


Dated at Anchorage, Alaska this 2nd day of March, 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.R. Torgerson



M.R. Torgerson



Designated chairman



 /s/ Patricia Vollendorf



Patricia Vollendorf, Member



 /s/ Marc D. Stemp



Marc D. Stemp, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Maxine E. Wagner, employee / applicant; v. Stuckagain Heights, employer; and Employers insurance of Wausau, insurer / defendants; Case No. 8527995; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 2nd day of March,1994.



Flavia Mappala, Clerk
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     �The effective date of this change was June 26, 1989.


     �In a notice dated June 2, 1989, the employer had controverted payment for medical treatment related to right ear complaints.


     �The April 27, 1990 answer made similar assertions.  The employer asserted its right to an examination under AS 23.30.095(e).  Likewise, the employer reiterated at an April 27, 1990 prehearing conference that it needed the employee to complete physical capacities examination to "evaluate" for PTD and PPD.


     �The employer points out that the employee's current attorney, Mr. Coe, has never filed an entry of appearance.  We could find no such appearance in the record, although 8 AAC 45.178 clearly requires one.  However, there is no penalty for a failure to file the appearance.


     �The employer also cites to 2A A. Larson, The Law of Workmen's Compensation, Section 59.41 at 10�549 to 10�561 (1989).


     �Shirley is currently pending in the Alaska Supreme Court.


     �The employee in Shirley was injured after the 1988 amendments to the Alaska Workers' Compensation Act took effect.  In the present case, the employee was injured before the effective date of those amendments.  Previously, an employee had to he both medically and vocationally stable before the employer could terminate TTD benefits.


     �The employer here filed a Notice of Controversion while the employer in Shirley was found to have resisted the change in


benefit status; therefore, the board panel found a controversion�in�fact.


     �This is the version of AS 23.30.190 in effect for the employee's injury.







