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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JACK R. CARNEY,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9308440



)

CARR-GOTTSTEIN FOODS COMPANY,
)
AWCB Decision No. 94-0044

(Self-Insured),
)



)
Filed with AWCB Anchorage


Employer,
)
March 4, 1994


  Defendant.
)



)

                                                                                                )


Employee's claim for additional compensation under AS 23.30.155(e) and attorney's fees under AS 23.30.145(a) was heard at Anchorage, Alaska on February 16, 1994.  Employee was present and represented by attorney William Erwin.  Attorney Audrey Faulkner appeared on Defendant's behalf. The record closed at the hearing's conclusion.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

Employee alleged he injured his lower back on May 1, 1993 lifting 50‑pound sacks.  He consulted Timothy Skala, D.O., his family physician on May 3, 1993 and reported the injury on that date.


Dr. Skala had previously treated Employee on February 11, 1993 after he shoveled snow.  Dr. Skala's chart notes from that treatment state:  "Shoveling snow & now back hurts.  P.E. pain in L4 ‑S1 both sides, [right] sciatica."  Dr. Skala's diagnosis was "low back strain."  He prescribed Anaprox, Tylenol #3, and Flexeril.  Employee did not return for a follow‑up appointment scheduled for February 17, 1993.  Employee testified that he may have missed about one week of work because of his back condition.


Employee did not return to Dr. Skala for back problems until the visit on May 3, 1993.  At that time Dr. Skala stated in Employee's chart notes that he had complaints of "pain [right] lower back ‑ shooting pain down [right] leg ‑ [right] arm is locking up.”


Dr. Skala completed a Physician's Report on May 3, 1993.  The upper portion of this report had typed information in which Employee indicated he had suffered an injury to this part of his body "2 yrs. ago twisted my spine tore muscle from ribcage at work."  In his portion of the report, Dr. Skala noted Employee complained of pain in the low back extending to the right knee.  Under his diagnosis he stated: "Nerve root compression [right] L3‑S1."  He checked the box indicating the injury was work related.  Under "Remarks" he noted the medication he prescribed and stated "Get MRI if s/s do not resolve."


Dr. Skala filed another report dated May 10, 1993 stating Employee was still disabled, and that an MRI was needed.  He indicated he expected disc disease.  Dr. Skala completed a third report, dated May 12, 1993, stating the MRI "reveals herniated disc at L5, Sl [right] side, corresponding to sciatica.  Refer to surgery for consult & possible surgical intervention.  Prognosis is poor that he will return to heavy work as in the past."  All of these reports were received by our office on May 26, 1993.


Defendant's adjuster filed a Controversion Notice dated May 13, 1993 denying all benefits.  The reason given for the controversion was "[this claim is denied pending investigation into the relationship of Mr. Carney's current complaints to his employment at Carrs."


Five days later, on May 18, 1993, Defendant began paying time loss benefits.  The adjuster testified she began paying based on the oral statement she took from Employee and the doctor's chart notes.  The adjuster testified benefits were paid because she determined Employee's work had temporarily aggravated his preexisting back condition.  The adjuster testified Employee told her the symptoms were the same in February and May 1993.  Employee denied this; he characterized the snow shoveling as causing a pulled muscle.  Employee's recorded statement was not transcribed nor was the tape recording provided for our review.


Employee had returned to work on a part‑time basis on May 13, 1993 so he was paid temporary total disability (TTD) until that time and then temporary partial disability [TPD] benefits began.  (May 18, 1993 Compensation Report).  On June 11, 1993, Defendant resumed paying TTD benefits, noting that Employee had surgery and was totally unable to work.


We have an undated chart note in our record which appears to be from Lawrence Dempsey, M.D.  It states Employee's "back and right leg pain began around 930502.  At that time the patient was working.  These circumstances could be further described by saying that initial dull back ache was joined by right leg pain.  These circumstances were distinctive in that they were foreign to the patient's previous experience."  The chart note indicates Employee decided to "try" surgery.  We have an undated operative note from Dr. Dempsey for the diskectomy at the L5‑S1 right and central region with an incidental hemilaminectomy right.


Employee testified he had surgery in the first part of June 1993.  Defendant's adjuster wrote a note to Employee dated June 25, 1993 stating his benefits were paid under "reservation of rights."  She stated:  "I have some serious questions about the necessity and relationship of surgery in connection with the injury.  As we discussed previously, medical records indicate the disc preexisted this injury . . . ."


On July 12, 1993, we received an undated Physician's Report from Dr. Dempsey.  Most of the form was blank; the doctor only indicated he had seen Employee on June 30, 1993 and that he was healing well but still experiencing some pain.  The adjuster wrote to Dr. Dempsey on July 21, 1993.  In that letter the adjuster stated Employee had prior back problems in the low back "including sciatica in the right leg."  Therefore, the adjuster questioned whether the surgery was necessary as a result of the May 1, 1993 injury, or if it was due to his prior problems.  The adjuster testified at the hearing that she sought Dr. Dempsey's opinion on the causal relationship, rather than Dr. Skala's opinion, because Dr. Dempsey had performed the surgery.


On July 22, 1993 Dr. Dempsey released Employee to return to work as of July 27, 1993 without restriction.  The adjuster terminated TTD benefits. (July 23, 1993 Compensation Report).  On August 6, 1993, the adjuster received by facsimile a report from Dr. Dempsey rating Employee's permanent partial impairment (PPI).  In that report Dr. Dempsey stated:  "The patient had a one level lumbar disk herniation while working, requiring a one level . . . diskectomy at this level as treatment in an attempt to improve the situation. . . ."  Dr. Dempsey rated Employee's PPI at 16 percent of the whole person.


The adjuster testified she had not received a response to her July 21, 1993 from Dr. Dempsey at the time she received the PPI rating.  On August 11, 1993, Defendant completed a Controversion Notice denying "Recent PPI Rating As Well As Surgery Charges."  The reason for denying the benefits was:


Recent PPI rating by Dr. Dempsey is denied pending a 2nd opinion which is scheduled for August 25, 1993.  Additionally, charges for Mr. Carney's surgery performed on 6/3/93 are denied pending clarification of the relationship of this surgery to the work injury of 5/1/93.  Questions have arisen concerning the necessity and relationship of this surgery to Mr Carney's injury at work. . . .


The adjuster scheduled an appointment for Employee with J. Michael James, M.D., for August 25, 1993.  She wrote to Dr. James on August 11, 1993 regarding the examination and asking various questions.  She asked whether the disc condition existed before the May 1, 1993 injury in view of "the fact that Mr. Carney's symptoms pre‑dated this particular [sic] injury."  She asked Dr. James whether it was possible to tell from the MRI how old the herniation was.  She asked whether "this surgery [was] completed on a [sic] elective basis as it would appear in the notes."  The adjuster testified she sent Dr. James all of the medical records, including Dr. Skala's notes from the February snow shoveling incident.


Dr. James' August 25, 1993, report states Employee told him he was well up to the time he picked up a 50‑pound sack of vegetables.  He then experienced "back pain referred to the right lower extremity."  Under "Past Medical History" Dr. James stated:  "Negative for previous low back pain." Under the review of medical records, Dr. James stated Employee was "initially seen by Dr. Skala on May 3, 1993.  He was treated conservatively.  Initial assessment demonstrated evidence of radiculopathy."  Dr. James noted Employee's visits to Dr. Skala in 1986, 1987, and 1991.  Dr. James stated Employee "has sustained a permanent impairment as a result of this injury."  He rated Employee's PPI at 17 percent.


On September 21, 1993, the adjuster wrote to Dr. James asking him to review the records again to comment on Dr. Skala's February 1993 chart note and whether surgery was elective.  On September 29, 1993, the adjuster paid medical charges relating to Employee's surgery.  She testified at the hearing that she realized she could pay these charges "without too much jeopardy" because Employee had private insurance that would cover these expenses if they were not payable under workers' compensation.  The adjuster did not notify Employee that she had paid the medical bills.


Employee contacted attorney Erwin around the first of October 1993.  A claim was filed October 6, 1993 requesting various benefits including permanent disability benefits, medical expenses, a penalty, and attorney's fees.  In its answer, Defendant admitted medical costs that "relate to the apparent aggravation on 5/1/93.  "Defendant denied other benefits stating "Mr. Carney's surgery on 6/3/93 may have been elective in nature. . . . Furthermore, although the employer admits that a temporary aggravation may have occurred at work, we feel this was only a temporary aggravation which was likely not significant enough to require surgery."  Defendant went on to explain the attempts to obtain medical reports for "clarification," from Dr. James and Dr. Dempsey, and the physicians' failure to respond.


The adjuster wrote to Dr. James again on October 26, 1993 requesting a response to her August letter.  Dr. James' response is dated November 18, 1993, but it was not received by Defendant until December 9, 1993.  Regarding the snow shoveling incident, Dr. James noted the diagnosis of low back strain and compared it with the complaints of May 3, 1993 which included low back pain "referred to the right lower extremity."  Based on this comparison, he concluded:


I doubt that there is any clear causal relationship between his May 1993  complaints and snow shoveling of February. . . . The surgery could be defined as elective; however I think most spine surgery is considered elective and only rarely is of an emergent nature.  An impairment rating of 17% was given to the patient, and I can find no reason to discount this as there is no clear and demonstrable evidence that his herniated disc preceded the incident.


On December 10, 1993, Defendant paid Employee PPI benefits of $21,600.00 based on Dr. Dempsey's rating of 16 percent.
  On December 15, 1993 Employee filed a request for a pre‑hearing conference.  This was scheduled for January 26, 1994.  On December 21, 1994 Employee filed an affidavit of readiness for a hearing on the October 4, 1993 application.


Defendant contends no additional compensation (a penalty) is due under AS 23.30.155(e) because all payments were timely.  Defendant contends the controversion of benefits was in good faith because both Dr. Dempsey and Dr. James failed to respond to requests for information.


Defendant argues no fees are due because the filing of a controversion notice does not qualify as a controversion in fact.  Alternately, Defendant argues Employee's attorney did not do anything which caused benefits to be paid.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.155(a) provides in part:  "To controvert a claim the employer must file a notice, on a form prescribed by the board, stating . . . the type of compensation and all grounds upon which the right to compensation is controverted."  The first payment of compensation is due on the 14th day after the employer has knowledge of the injury.  Subsequent installments are due every 14 days.  AS 23.30.155(b).


An employer has 21 days from knowledge of the injury in which to controvert compensation benefits.  Once benefits have begun, the employer has seven days after an installment becomes due in which to controvert the installment.  AS 23.30.155(d). A 25% penalty is due under AS 23.30.155(e) if an installment of compensation payable without an award is not paid within seven days after it becomes due, unless we excuse the penalty due to conditions over which the employer had no control.


In Harp v. ARCO Alaska, Inc., 831 P.2d 352, 358 (Alaska 1992), the court ruled:


A controversion notice must be filed in good faith to protect an employer from imposition of a penalty. . . . For a controversion notice to be filed in good faith, the employer must possess sufficient evidence in support of the controversion that, if the claimant does not introduce evidence in opposition to the controversion, the Board would find that the claimant is not entitled to benefits.


Because Defendant began paying TTD benefits within 21 days of Employee's injury, we do not concern ourselves with Defendant's initial controversion.
  Instead, we consider the controversion of August 11, 1993, denying PPI benefits and surgery charges.  The Controversion Notice does not cite any specific evidence supporting Defendant's contention that Employee's condition is not work related.  Instead, Defendant denied PPI benefits until it could have Employee examined by its physician.


An employer has the right to have an employee examined by its choice of physician.  AS 23.30.095(e).  However, we find nothing in the law which permits an employer to deny benefits while it obtains this examination.  Under § 95(e) Defendant could have had Employee examined within 14 days after the injury and every 60 days thereafter.  Employee's injury was on May 1, 1993.  We find Defendant had time to have Employee examined twice by August 11,1993, but had failed to do so.  We find the controversion based on the need for an employer examination was not in good faith.  We consider the other basis for the controversion, that is, the work‑relationship of the condition.  Under Harp, Defendant must have evidence in its possession at the time of the controversion which would support the denial of benefits if Employee does not submit evidence in opposition.  We find the statements in the controversion reflect Defendant's lack of such evidence.  Defendant was seeking "clarification" and a second opinion as the basis to support its denial.


We also look beyond what is stated in the Controversion Notice to determine whether the medical evidence at the time of the controversion justified Defendant's denial of benefits.  By August 11, 1993, Defendant had Dr. Skala's chart notes reflecting a diagnosis of low back strain from the February 1993 snow shoveling incident.  Although Employee had right sciatica and pain at L4‑S1, there is no indication that the sciatica extended into the leg.  Employee returned to work after one week, did not keep his follow‑up visit, and worked for other two and one‑half months without further incident.


On May 3, 1993 and again on May 10, 1993 Dr. Skala noted Employee's complaint of "shooting pain down right leg."  This symptom was not present in February 1993.  His May 3, 1993 Physician's Report diagnosed the condition as nerve root compression at L3‑S1, as opposed to the low back strain he diagnosed in February.  The compression was at a higher level, L3, than his problems in February.  Dr. Skala indicated the condition was work related.  He made no mention of a temporary aggravation of a preexisting condition.


By May 12, 1993, the diagnosis of a herniated disc had been made based on the MRI.  The medical records do not mention a low back strain recurring, or that the disc herniation occurred in February.


Defendant had Dr. Dempsey's chart notes reflecting the Employee's symptoms "were foreign to the patient's previous experience."  Defendant also had Dr. Dempsey's impairment rating report stating Employee "had a one level lumbar disk herniation while working. . . . "  There is nothing in Dr. Dempsey's reports indicating a recurrence or temporary aggravation of a pre‑existing condition.


Considering the evidence Defendant had at the time of the August controversion, we cannot conclude that we would have denied Employee's claim.  Instead, we would have granted the claim based on the presumption in AS 23.30.120(a) which was raised, but not rebutted, by the available medical reports.  See Big K Grocery v. Gibson, 836 P.2d 941 (Alaska 1992); W.R. Grasle Co. v. Mumby, 833 P.2d 10 (Alaska 1992) We find no evidence to support Defendant's controversion; we find it was not in good faith.  Under § 155(e) and Harp, we conclude a penalty can be assessed.


Because Employee's PPI was rated in July but not paid until December, it is clear that a 25 percent penalty is due on the $21,600.00 PPI benefit.  The penalty equals $5,400.00. we will award Employee this sum.


Employee also sought a penalty on the surgical expenses.  In Childs v. Copper Valley Electric Assoc., 860 P.2d 1184 (Alaska 1993) the court concluded medical benefits were "compensation" for purposes of former AS 22.30.155(e).  The court noted that § 155(e) referred to "installments" of compensation, apparently in recognition that medical bills are not paid in installments.  However, without addressing the finer details of how to apply the penalty when there were no "installments" due, the court concluded a penalty could be assessed on late paid medical expenses.


Although § 155(e) was amended after Childs's date of injury, the amendment did not disturb the basis for the courts's ruling in Childs.  Therefore, the amendment of the statute is not a sufficient basis to disregard the Childs's ruling in deciding claims arising after its amendment.  We conclude a penalty can be assessed on the late payment of medical benefits.


Because we have already ruled the controversion was not valid, we must decide whether the surgery charges which were controverted were timely paid or whether a penalty is due.


AS 23.30.095(c) provides in part:


A claim for medical or surgical treatment is not valid and enforceable against the employer unless, within 14 days following treatment, the physician or health care provider . . . furnishes to the employer and the board notice of the injury and treatment, preferably on a form prescribed by the board.  The board shall, however, excuse the failure to furnish notice within 14 days when it finds it to be in the interest of justice to do so, . . . . 


We adopted 8 AAC 45.082(d) to aid in the implementation of subsection 95(c).  This regulation provides in part:


Medical bills for an employee's treatment are due and payable within 30 days
 after the date the employer receives the medical provider's bill and a completed report on form 07‑6102. . . .  If there is a dispute that delays payment of a medical bill or if the medical bill is not paid in full as billed, the employer shall notify the employee and medical provider in writing of the reasons for the partial payment or the delay within 30 days after receipt of the bill and completed report on form 07‑6102.


Under subsection 95(c) a provider must report the injury and treatment within 14 days following treatment for the claim to be valid and enforceable.  We interpret this, based on our regulation, to mean payment of the medical charges is not due until the injury and treatment have been reported to the employer and the board.  Under subsection 95(c) we must excuse the failure to timely report.  In that case the payment would not be due until we excused the late reporting.


Our record reflects that on July 12, 1993 we received an incomplete Physician's Report from Dr. Dempsey for treatment on June 30, 1993 following surgery.  We did not receive any of Dr. Dempsey's other reports, specifically the surgery report, until they were filed by Defendant on January 6, 1994.


On January 6, 1994, Defendant also filed a copy of Dr. Moeller's radiology report for his May 11, 1993 examination, a copy of the surgical pathology report from Physicians Medlab for a study done on May 3, 1993, and a copy of a report from Orthosport for treatment on July 36, 1993.  These are the only reports in our record for treatment by these providers.  We find we did not receive a report from Dr. Moeller, Physicians Medlab or Orthosport within 14 days of treatment; we have no form 07‑6102 from any of these providers.


Defendant also controverted the payment of medical services by Chugach Family Medicine, Anchorage Anesthesia Affiliates, and the Alaska Surgery Center.  We have no reports in our record from any of these providers.


We find all of the medical providers failed to comply with AS 23.30.095 because they did not report their treatment within 14 days following the treatment.  A review of the record reflects that we have never excused the late reporting.  We conclude the medical bills have not become "due." Thus a penalty cannot be assessed under subsection 155(e) because the charges had not become due.  We will deny Employee's request for a penalty.


Employee also seeks attorney's fees under AS 23.30.145(a) based on the payment of PPI benefits and surgical expenses.  AS 23.30.145 provides in pertinent part:


(a)  Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . .


(b)  If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


Although Defendant paid the surgery expenses in September 1993, Defendant answered Employee's claim by denying the benefits were due.  Defendant filed a Controversion Notice denying Employee's rights to PPI benefits and medical expenses.  We find Employee's claims were controverted both by a Controversion Notice and by Defendant's actions.  Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979); Alaska Interstate v. Houston, 586 P.2d 618 (Alaska 1978).


After Employee filed a claim, we find Defendant subsequently accepted the PPI benefits and surgical as compensable.  We find Defendant's acceptance was the equivalent of an "award" of compensation.  State, Dep't. of Highways v. Brown, 600 P.2d 9 (Alaska 1979).


The attorney's fee awarded under subsection 145(a) is based on the compensation benefits, not medical benefits.  See AS 23.30.265(8) ; AS 23.30.265(20).  We find Employee's attorney sought fees only under AS 23.30.145(a).  Although Defendant controverted and resisted paying medical benefits, we cannot award a fee under subsection 145(a) for pursuing payment of medical benefits.


We consider the request for an attorney's fee for the PPI benefits Employee received after he filed a claim.  Although dicta, we believe the court's discussion in Childs is persuasive in addressing Defendant's argument that Employee's attorney was not instrumental in its decision to accept the claim.  In Childs, 860 P.2d 1184, 1191 n.7, the court noted:


[Defendant] argues that its voluntary payments were the result of reports and an examination that it, not Childs, arranged.  This fact is irrelevant if this work was conducted in response to Childs's claim before the Board and Childs's attorney was instrumental in the claim's preparation.


We find Employee's attorney filed the claim.  Defendant admitted he wrote letters to it, and we have copies of the correspondence to him.  We do not have a crystal ball that permits us to determine what Defendant might have done had Employee not retained an attorney and pursued the claim.  Our only evidence is that Defendant controverted Employee's benefits, he retained an attorney who filed a claim, and Defendant ultimately accepted the claim.  We find legal services were provided.  Under the circumstances, we find no reason why Employee should pay for the legal services when Defendant's actions caused him to retain an attorney.


Accordingly, we conclude that Defendant's must pay minimum statutory attorney's fees based on the PPI benefits which were controverted on August 11, 1993.  In addition, statutory minimum attorney's fees are due on the $5,400.00 penalty awarded herein.


ORDER

1.  Defendant shall pay Employee additional compensation of $5,400.00 under AS 23.30.155(e) for the late payment of permanent partial impairment benefits.


2.  Employee's claim for additional compensation under AS 23.30.155(e) on surgical expenses is denied and dismissed.


3.  Defendant shall pay statutory minimum attorney's fees on Employee's permanent partial impairment benefits and the $5,400.00 additional compensation awarded herein.


4.  Employee's claim for an attorney's fee under AS 23.30.145 on the controverted medical expenses is denied and dismissed.


Dated at Anchorage, Alaska this 4th day of March 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom



Rebecca Ostrom



Designated Chairman



 /s/ Florence Rooney



Florence Rooney, Member



 /s/ Patricia A. Vollendorf



Patricia A. Vollendorf, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska,


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Jack R. Carney, employee / applicant; v. Carr‑Gottstein Foods Company (Self Insured), employer / defendant; Case No. 9308440; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 4th day of March, 1994.



Brady D. Jackson III, Clerk

Rjr
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     �The one percent difference between Dr. James' rating and Dr. Dempsey's rating was not at issue at the hearing.  Under AS 23.30.095 (k), an examination by our choice of physician would he necessary before we could hear Employee's claim for PPI benefits.


     �Because the law requires "evidence" to support the denial of benefits, we have long held that a controversion "pending investigation" is not valid, and have assessed a penalty on late�paid benefits.  Schmenger v. ARCO Alaska, AWCB Decision No 82�0219 (September 20, 1982) ; Wynn v. Flying B, Inc, AWCB Decision No. 88-0052 (March 11, 19988).


     �0ur regulation was adopted before Harp was published.  We recognize that the 30�day provision may conflict with the time frame provided in AS 23.30.155.  At this time it is not necessary for us to reconcile the difference.  The difference would not invalidate the regulation; at most the regulatory time�limit would be read to conform to the statutory time frame.







