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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JOHN H. LINDEKUGAL,
)



)


Employee,
)


  Applicant,
)



)
DECISION AND ORDER


v.
)



)
AWCB Case Nos.
8101012

GEORGE W. EASLEY COMPANY,
)

8100384



)


Employer,
)
AWCB Decision No. 94-0047



)


and
)
Filed with AWCB Anchorage



)
March 8, 1994

PROVIDENCE WASHINGTON INS. CO.,
)



)


Insurer,
)



)


and
)



)

FLUOR ALASKA,
)



)


Employer,
)



)


and
)



)

ALASKA PACIFIC ASSURANCE CO.
)



)


Insurer,
)


  Defendants.
)



)

                                                                                        )


This request by the employee to determine the effect of a ruling by a board panel in 1983 was heard in Anchorage, Alaska on January 20, 1994.  The employee was not present but was represented by attorney William Soule.  Fluor Alaska (Fluor) and its insurer were represented by attorney Randall Weddle.  George Easley Company (Easley) and its insurer were represented by attorney David Baranow.  We initially closed the record on January 20, 1994 but reopened the record briefly to get a copy of the 1983 hearing transcript.
  The record closed on February 2, 1994.


ISSUE

Whether a May 12, 1983 ruling dismissing Fluor with prejudice is binding, thus precluding the  employee from adjudicating his current claim against Fluor.


CASE SUMMARY

The employee sustained a back injury while working for Fluor in 1976.  Several surgeries were performed, and the employee was paid temporary total disability benefits.  The employee began receiving Social Security Disability benefits in 1977.  (Employee 1982 dep. at 13).  He then settled his workers' compensation claim in May 1979 for $225,000.00.  In that Compromise and Release, he waived his right to receive any benefits from Fluor for the 1976 injury except medical benefits.


The employee moved to a farm in Montana in 1979.  In 1981, the Social Security Administration stopped paying him disability benefits.  The employee, a member of Carpenter's Local 1281 since 1959, returned to Alaska to seek work.  He was called out on a job for Easley in October 1981.  He aggravated his back condition when he slipped while carrying a 75‑pound piece of plywood. (Id. at 24).


The employee then filed an application for adjustment of claim against both Easley and Fluor.  On the scheduled May 12, 1983 hearing date, a board panel continued the hearing because the employee had ostensibly reached a settlement agreement with Easley.


In addition, the transcript from that hearing indicates there was considerable discussion about the status of Fluor, specifically whether the employee would dismiss Fluor "with prejudices” Initially, the employee's attorney would only dismiss Fluor out of the claim "without prejudice."  Flour's attorney, Weddle objected because the employer paid a physician to attend the hearing from Montana "and I don't want to bring him back again."  (May 12, 1983 hearing transcript at 6‑7).  The parties then discussed this problem off record, and then went back onto the record with the following discussion:


MR. JOHNSON:  Yeah, I ‑‑ this is Johnson speaking.  The only thing left that I think we've yet to advise the Board is I have agreed to dismiss ALPAC and Fluor Alaska with prejudice. 
 
MR. WEDDLE:  I would request that the Board at least verbally so order, so that I can close my file and (indiscernible).


HEARING OFFICER MULDER:  Fine.  I'm not too certain about the procedure in the past.  Does that need to be written up by the parties and submitted to the Board for approval, or can we . . . .


MR. WEDDLE: I think you can do it on the record.  I was looking at the hearing regulation, 8 AAC 45 (indiscernible) party doesn't appear, and if good cause is shown, the Board has the power to dismiss with prejudice, so I don't see any reason you can't ‑- particularly if the plaintiff agreed to that.


HEARING OFFICER MULDER:  I agree.  I think the Board on its own is hard pressed to . . . .


MR. WEDDLE:  Sure.


HEARING OFFICER MULDER:  . . . . dismiss with prejudice, but if the parties agree and (INDISCERNIBLE) . . . . 


MR. WEDDLE:  I think if you just state it on the record, that's good enough.


HEARING OFFICER MULDER:  Okay.


HEARING OFFICER MULDER:  Okay (indiscernible) the Board concur?


UNIDENTIFIED PERSON:  Concurred.


 HEARING OFFICER MULDER:  Dismiss ALPAC/TNA with prejudice. Okay.  Thank you.

(May 12, 1983 Hearing Transcript at 8‑9).


The chairman of  the panel then continued the hearing because Easley and the employee stated they had reached a settlement agreement.  Fluor did not participate on the claim again for over ten years, until October 27, 1993 when it filed an answer to the employee's application for adjustment of claim filed September 30, 1993.  During the previous ten years, Easley and the employee were unable to reach a settlement agreement until October 10, 1990 when they filed a Compromise and Release agreement (C&R).  However, that agreement was not approved by another panel of the Board. 


In his application for adjustment of claim filed September 30, 1993, the employee states in part:


There was purportedly a "stipulation" at a board hearing in 1983 during which the parties allegedly dismissed any claims against Fluor "with prejudice."  Applicant asks that the board determine whether or not this "stipulation" was binding to relieve Fluor from liability pursuant to Sec. 012. . . Applicant asks the board to judicially combine this case with case No. 8101012 if not already done.


The employee requests that we should find that the 1983 dismissal with prejudice has no effect, the results of which means Fluor was never released as a party from the claim.  The employee argues: 1) the 1983 board panel had no authority to dismiss with prejudice; 2) the panel did not intend to dismiss Fluor with prejudice absent an approved C&R; 3) alternately, "if it did so intend it was improvidently done; 4) in any event, we should release the employee from the effects of the 1983 panel's order; and 5) the result is otherwise disastrous for the employee.  (Employee December 8, 1993 hearing brief at 4).


Fluor, on the other hand, contends that the 1983 panel's action was valid.  Fluor argues:


There can be no doubt that an employee can 'fold his hand' if he feels that he cannot or does not wish to proceed against a defendant.  Justice certainly would not be served by requiring that an employee, once he files an application, must proceed to hearing or settle his case by compromise and release, and no such requirement exists in the statute or regulations . . . . If he wishes to dismiss the case in a fashion that precludes refiling of a claim, as would occur if he went through a hearing without presenting evidence, nothing in the Act and no public policy precludes it.

(Fluor Hearing Brief at 6).


Fluor maintains that the alternative for the employee here would have been to either rest his case without presenting evidence, thereby entitling Fluor to prevail for failure of proof, or allow Fluor to put on evidence and then rest his case.  Either way, Fluor asserts, we would have no alternative but to find for Fluor.  However, rather than go through this meaningless ritual, Fluor argues, the 1983 board panel "adopted the only sensible approach" by dismissing with prejudice instead of wasting time on a meaningless hearing. (Id. at 7).


Fluor also argues the result of the dismissal is not disastrous for the employee; he still has a remedy against Easley under the last injurious exposure rule.  Fluor goes on to argue that the 1983 panel's approval of the dismissal with prejudice constitutes a Board order which may not be modified except in accord with AS 23.30.130.


Finally, Fluor contends that the employee is asking us to apply a regulation (8 AAC 45. 050(f)(3)) adopted in 1990 retroactively to the 1983 action.  The pertinent part of the amended regulation states that a stipulation waiving an employee's right to benefits is not binding unless it conforms to AS 23.30.012 and 8 AAC 45.160.  Fluor argues:  "Irrespective of the obvious due process problems that would be created by adopting the claimant's argument, the position is without merit.  The claimant, through counsel, made a strategic decision in 1983."  (Fluor Brief at 9).  Fluor concludes; "It is inconceivable that under this state of affairs, the Board would, ten years later, allow the claimant to bring Fluor back into this litigation. . . . To do so . . . would be in clear violation of the Board's obligations under the due process clauses of the state and federal constitutions."  (Id. at 9‑10).


The employee responds that AS 23.30.130 is inapplicable here because he is not asserting a change of condition or mistake of fact; this is a legal dispute.  Secondly, he contends he is not asking us to apply 8 AAC 45.050(f)(3) retroactively.  He points out that in Matanuska‑Susitna Borough v. Hammond, 726 P.2d 166, 167, n. 21 (Alaska 1986), the supreme court stated:  "Subsequent legislation declaring the intent of a previous enactment is entitled to great weight.  Even where subsequent amendments do not explicitly purport to clarify earlier enactments they may still be probative."


He further points out that in his initial brief, he did not ask for a retroactive application of section 50(f).  He only asked us to consider the amended regulation in determining the "Legislature's will and the Board's own intent in implementing the legislature's will through section 050(f) as it existed on May 12, 1983 . . . ."  (Employee reply brief at 9‑10, citing to page 13 of opening brief).


The employee goes on to argue that the legal effect of the 1983 panel's dismissal was "to approve a de facto settlement" between the employee and Fluor which waived the employee's right to obtain further medical benefits from Fluor.  He asserts such a settlement was not available under the Alaska Workers' Compensation Act and regulations in 1983, "nor is it now." (Employee reply brief at 6).  He adds:  "Had the Board intended that a disabled claimant's right to obtain future medical care be verbally dismissed 'with prejudice,' short of an approved C & R with its associated safeguards, it surely could have said so."  (Id. at 7).


Finally, the employee filed a sworn affidavit in which he stated that Gil Johnson, his attorney in 1983, never asked him if he would be willing to dismiss Fluor from the claim.  He stated he never gave attorney Johnson permission to do so.  Similarly, he states the board did not ask him if he agreed to dismiss Fluor.  He contends that if he had been asked, he "would have emphatically told them no" to such a dismissal.  (Employee January 8, 1994 Affidavit) (emphasis in original).


FINDINGS OF FACT AND CONCLUSIONS OF LAW

We find the 1983 regulation on stipulations pertinent to the issue presented.
  That regulation 8 AAC 45.050(c)(10) states:  "Stipulations between the parties may be made at any time in writing prior to the submission of the proceeding or may be made orally in the course of any hearing. . . (A) such stipulation shall be binding upon the parties thereof unless permission be given, for good cause, to withdraw therefrom."


We find that in the 1983 hearing, the parties stipulated to discharge Fluor as a party to the claim.  We find that the stipulation was oral, during the course of the May 12, 1983 hearing.  We find that after considering the discharge, the board panel relied upon the parties' stipulation when it dismissed Fluor and its insurer "with prejudice."  We find that under the regulations in effect at the time of the 1983 hearing, there was no requirement that stipulations waiving an employee's right to benefits be submitted in the form of a Compromise and Release document, as is now required. (See supra, note five at 7).


Even so, the employee asks us to find that the legislative and board intent of the 1983 regulation was manifested by the board's 1990 amendment which requires the Compromise and Release to waive a right under the Alaska Workers' Compensation Act (Act), notwithstanding a stipulation.  We find no such intent.
  Absent an express statement or other indication by the courts, the Legislature or the Board which approved the 1990 regulations, we find it is just as conceivable that the regulation was amended with the intent to address procedural situations such as the one in dispute now.  That is, we find it just as likely that the regulation was amended to close a loophole which allowed the employee to waive his rights without filing a Compromise and Release.


Moreover, we find the 1983 panel relied upon the stipulation and entered an oral order, made with the assent of the employee's attorney at that time.  Therefore, the stipulation was not the ultimate element which we are concerned about here.  The issue for decision is not whether we can set aside the stipulation, but whether or not we can set aside the 1983 order.  We conclude that the time to set aside such an order has long expired.  In any event, for the above reasons, we find the 1983 panel's action was valid . 


We find the employee was represented by an attorney at the 1983 hearing.  We find his attorney, as the employee's legal representative, agreed to an oral order dismissing Fluor from the claim. We find that in his capacity as counsel for the employee, the attorney had authority to make legal decisions on the employee's behalf.  Therefore, we find that although the employee's sentiments, as reflected in his January 8, 1994 affidavit, appear to conflict with the actions taken by his 1983 attorney, those views are irrelevant for purposes of determining the validity of the parties, 1983 stipulation.  Whether or not the employee agrees with his attorney's actions in 1983, we find that we would set a dangerous precedent if we allowed him to repudiate a stipulation which his attorney agreed to on the hearing record.


Finally, the employee asks that if we find the 1983 panel had the authority to dismiss Fluor orally on the record, we should relieve him from the stipulation because it was "obviously improvidently granted."  (Employee hearing brief at 14).  Assuming he is asking us to allow him to withdraw from the stipulation, as allowed by 8 AAC 45.050(Q)(10)(A), we deny and dismiss his request. We conclude that in this specific circumstance, we do not have the authority to either relieve the employee of the 1983 stipulation, or to allow him, as stated in section 50(c)(10)(A), "to withdraw from" the stipulation which the prior board panel relied upon.  He should have made his request in 1983.


ORDER

1.  The employee's request that we find the oral order of the May 12, 1983 invalid is denied and dismissed.


2.  The employee's request to withdraw from the parties' 1983 stipulation is denied and dismissed.


Dated at Anchorage, Alaska this 8th day of March 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.R. Torgerson



M.R. Torgerson



Designated Chairman



 /s/ S.T. Hagedorn



S.T Hagedorn, Member



 /s/ Patricia Vollendorf



Patricia Vollendorf, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court,


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of John E. Lindekugal, employee / applicant; v. George W. Easley Company, employer; and Providence Washington Insurance Co., insurer; and insurer / defendants; Case Nos. 8101012 and 8100384; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, the 8th day of March 1994.



Brady D. Jackson III, Clerk

Rjr

�








     �We could not locate the transcript which the parties had filed.  Chair Torgerson telephoned attorney Soule and requested a copy of the transcript.  Subsequently, the original transcript was located in another file.


     �The employee's attorney was Gil Johnson.


     �See Lindekugal v. George W. Easley Company, AWCB No. 91-0033 (February 6, 1991).


     �The cited regulations were those in effect at the time of the employee's May 1983 hearing.


     �5 The regulations in effect since 1990 add, inter alia, the following statement: "A stipulation waiving an employee's right to benefits under the Act is not binding unless the stipulation is submitted in the form of an agreed settlement, conforms to AS 23.30.012 and 8 AAC 45.160, and is approved by the board." The 1963 regulations contained no similar provision.


     �Although subsequent legislative enactments may be probative of prior enactments, we do not find the Board's 1990 amendment to the regulation clarifies the prior version.  On the contrary, we find the amendment was a dramatic change to the earlier regulation.


     � For the same reasons, we dismiss the employee's assertion that the parties' action was an invalid de facto settlement.


     �As the parties know, we are not the tribunal which settles controversies between attorneys and their clients.


     �Although stipulations dismissing a party now require the immediate issuance of an order "based on the stipulation," there was no such requirement in 1983.







