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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

NATHAN T. ALEXANDER,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8803821



)

WESTERN GEOPHYSICAL CO.,
)
AWCB Decision No. 94-0050



)


Employer,
)
Filed with AWCB Anchorage



)
March 10, 1994


and
)



)

CNA COMPANIES,
)



)


Insurer,
)


  Defendants.
)



)

                                                                                 )


We heard the employee's claim for disability benefits, medical and related transportation expenses, vocational rehabilitation, and a penalty on February 17, 1994, in Anchorage, Alaska.  The employee was not present but participated by telephone.  He was represented by attorney Michael Strooband who was not present but participated by telephone.  The employer and its insurer were represented by attorney Elizabeth D. Goudreau.  The record closed at the conclusion of the hearing.


SUMMARY OF THE EVIDENCE

Alexander was employed by the employer as a camp attendant on the North Slope.  On March 8, 1988, he strained his lower back while pushing a set of metal steps into place in front of a portable trailer.  On March 14, 1988, the employee was examined by Christopher Horton, M.D., an orthopedic surgeon, who diagnosed his condition as a lumbar strain.  On March 17, 1986, Dr. Horton indicated that Alexander's condition was "much improved" and released him to return to work as of March 21, 1988.  (Dr. Horton report and chart note dated 3/17/88).


When the employee returned to work he was assigned to work on a survey crew.  He claims to have aggravated his low back condition on April 6, 1988 when he attempted to climb into a truck.  On April 11, 1988, Alexander again sought treatment from Dr. Horton, who found "no objective signs of abnormalities."  Dr. Horton felt the employee could perform his previous duties and released him for work with no heavy lifting, pushing or pulling.  (Dr.  Horton report dated 4/11/88).


Alexander did not return to work for the employer and moved to Oregon.  On May 4, 1988, he sought treatment from Samuel Scheinbert, M.D., an orthopedic surgeon, in Newport, Oregon.  The doctor concurred with Dr. Horton's evaluation of the employee.  (Dr. Scheinbert's letter to Bowen, employer's adjuster, dated June 7, 1988).


On June 2, 1988, Alexander was seen by Ivan Kelly, D.C., who diagnosed his condition as cervicothoracic, lumbosacral and sacroiliac sprain/strains with myofascitis.  (Dr.  Kelley report dated 6/2/88).


On November 5, 1990, the employee was examined by C. Robert Hovenden, D.C., who diagnosed a cervic‑thoracic strain and lumbro‑sacral strain.  He felt Alexander continued to suffer from symptoms which originated while working for the employer.  Further, he believed the employee was not medically stationary.  (Dr. Hovenden report dated 12/10/90).


Alexander has had a variety of jobs since he stopped working for the employer.  During the summers of 1988 and 1989 he commercial fished off the coast of Oregon.  (Alexander dep. at 64‑66). Between the fall of 1989 and May 1990 he worked on trawling boats based in Newport, Oregon. (Id. at 80‑82).  He performed construction work for a friend on a project which began in May 1990 and lasted over a year. (Id. 75‑80).  In November 1991, the employee began working on the processing line of a seafood processing vessel.  (Id. at 83).  He continued to work in this capacity from November 1991 to March 1992, from April 1992 to June 1992, from November 1992 to March 1993, and from August to October 1993. (Id. at 9‑10, 53, 57‑58, 83).  Alexander's job duties aboard the seafood processing vessels were similar.  He worked approximately 16 hours a day, seven days a week.  Most of his time was spent working on the processing line.  However, he also spent a certain amount of time lifting boxes of frozen fish.  (Id. at 17-19, 54‑60).  The employee testified that in between jobs on the processing vessels, he did not look for work.  He stated he lived off of savings, food stamps and unemployment benefits.  (Id. at 53-54).


At the employer's request, Alexander was seen by Timothy Steege, M.D., a neurosurgeon, and Richard McCollum, M.D., an orthopedic surgeon.  Dr. Steege examined the employee on October 26, 1993, and diagnosed his condition as "chronic neck strain and back strain,"  (Dr. Steege report dated 10/26/93).  The doctor concluded that Alexander's present back condition was related to his March 8, 1988 injury, but deferred to Dr. Horton's opinion that he should have been able to return to work on March 21, 1988 and on April 11, 1988.  He also deferred to Dr. Horton's opinion that the employee did not aggravate his condition on April 6, 1988, other than "quite temporarily."  (Id. at 16).  Dr. Steege testified Alexander did not need any further medical treatment, has not suffered any permanent impairment, and was not restricted in his physical capacities.  (Id. at 15).


Dr. McCollum examined the employee on October 27, 1993, and diagnosed the employee's condition as a lumbar strain related to his March 8, 1988 injury.  He stated Alexander did not need any further medical treatment.  The doctor concluded that the employee had not been disabled by his condition in "any manner" and was able to return to work when Dr. Horton released him for work on March 21, 1988.  In addition, Dr. McCollum found no evidence of permanent impairment and stated that Alexander's condition was "fixed and stable."  (Dr. McCollum report dated 10/27/93).


At the hearing, Alexander testified that before his injury in March 1988 while working for the employer, his back never bothered him.  He said Dr. Horton told him not lift anything heavy and Dr. Scheinberg told him to take it easy.  The employee stated that his back has not stopped hurting him since the accident.  He testified his back is stiff and extremely painful, particularly in the mornings.  Alexander said the work he has been doing on the process vessels is light to medium work with very little heavy lifting.


FINDING OF FACT AND CONCLUSIONS OF LAW

From a review of the statements made by Alexander and his attorney, we are quite uncertain of what benefits are being claimed in this case.  In his application for adjustment of claim filed on March 8, 1990, the employee claimed permanent partial disability benefits from March 8, 1988 through some unspecified date, $108.00 in medical expenses, $150.00 in transportation costs, vocational rehabilitation, a compensation rate adjustment, and the possibility of a penalty.


At a prehearing conference held on February 1, 1993, Alexander, through his attorney, stated the issues were:


med. stability, TTD or possibly TPD, med. cost, eligibility for voc. rehab. (claimant possibly working), penalty (not controvert timely), attorney fees, and costs, transportation cost, PPD (unscheduled possibly scheduled for radiculopathy of arm).

(Prehearing conference summary dated February 1, 1993).


When asked at his deposition, what benefits, and for what periods of time, he was asking for, he could get no more specific than to say, "I would like to get my back treated," "I want to be compensated for what's being happening, "and" back compensation from the point of the original ‑‑ the original compensation I was getting, which was 168 a week.  (Alexander dep. at 6).  Strooband interjected at this point:


Ray, I'm going to step in here and let you know that it's our position that Mr. Alexander is only claiming back disability that would be authorized by a doctor.  And or course, as you know, his treatment was controverted by your client back in 1988 and he did not undergo certain medical treatment.  He's not claiming disability for the entire period from that Point to the present, but only as would he authorized by a doctor.


. . . .


It's our position that he probably need some kind of medical care and, if a doctor felt that required him to be disabled, yes, that he would be entitled to disability for that treatment.  Then, again, a doctor may say he's not currently entitled to treatment.  We don't know.  But it's our position that he should be reviewed by a doctor and determine whether or not he needs active medical treatment that is curative in nature and, therefore, would entitle him to benefits.

(Alexander dep. at 6‑8).


At the hearing, Strooband stated the issues to be TTD from the beginning of May through  August 1988, uncertain medical expenses, vocational rehabilitation benefits and attorney's fees.  He voiced the possibility that the issue of temporary partial disability benefits was perhaps premature.


Notwithstanding this maze of conflicting statements and related uncertainties, we believe that most of the Alexander's claims can be resolved by determining whether he suffers now, or did in the past, from a continuing "Disability" as a result of his work‑related injury in 1988.  This determination is critical since, at the time of his injury, temporary total (AS 23.30.185), temporary partial (AS 23.30.200), unscheduled permanent partial (AS 23.30.190(a)(20)), and vocation rehabilitation (AS 23.30.041(c)) benefits were payable only for periods of "disability." The medical expense question will be addressed separately.


AS 23.30.265(10) defines "disability" as the, "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment."


In Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974), the Supreme Court stated:


The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work‑connected injury or illness.


AS 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . . "


The court, in Wien Air Alaska v. Kramer, 807 P.2d 471, 474, n. 6 (Alaska 1991), held: "The fact that Kramer suffered a work related injury for which he received compensation . . . is sufficient to establish a preliminary link between his employment and his continuing disability thus implicating AS 23.30.120(a)"  Also in the case of Baker v. Reed‑Dowd, Co., 836 P.2d 916, 919 (Alaska 1992), the court held: "Once an employee is disabled, the law presumes that the employee remains 'disabled unless and until the employer introduces substantial evidence to the contrary."  (Citing Olson v. AIC/Martin J.V., 818 P.2d 669, 672 (Alaska 1991)).  In this case, it is not disputed that the employee was injured and disabled and the employer accepted his claim and paid him some compensation benefits for a period of time and certain medical costs.


Once the presumption attaches, as it does in this case, the employer must come forward with substantial evidence that the disability did not continue after the time the employer controverted Alexander's claim.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).  Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion. Kessick v. Alveska Pipeline Service Co., 617 P. 2d 755, 757 (Alaska 1980).  In Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991), the court said there were two methods of overcoming the presumption that a disability is work‑related.  In applying the court's reasoning to the facts of this case, the employer can rebut the presumption of continuing disability by (1) presenting affirmative evidence showing the disability did not continue or (2) eliminating all reasonable possibilities that the disability continued.


If the employer produces substantial evidence that the disability did not continue, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence. Veco, Inc. v. Wolfer, 693 P.2d 865, 670 (Alaska 1985).  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


Since the presumption of continuing disability has attached to Alexander's claim, we must determine if the employer has come forward with substantial evidence that he did not suffer a decrease in earning capacity due to the work‑related injury.  We find that it has come forward with such evidence.


The employee was released to return to work by Dr. Horton.  The evidence shows that after leaving Alaska and returning to Oregon, the employee commercial fished from the summer of 1988 through May 1990. He performed construction work between May 1990 to approximately May 1991.  From November 1991 to October 1993, Alexander worked the majority of the time on a processing line of seafood processing vessels working 16 hours a day, seven days a week.  Alexander testified he did not look for work during those periods when he was not on the processing vessels.  He said that during those times he lived off of food stamps, savings, and unemployment benefits.  We find based on this evidence, that the employee was able to work from April 1988 on and suffered no loss of earning capacity.


Having found the employer has come forward with substantial evidence to overcome the presumption, it drops out, and we must determine if the employee has proven, by a preponderance of the evidence, all elements of his claim.  We find that he has not carried that burden of proof.


Alexander offers no evidence to show that as a result of work‑related injury, he has suffered a decrease in earning capacity since April 1988.  As noted previously, he worked almost continually after that time and, when he was not working he had other sources of income.  He asserts his back did not cause him problems before the injury, but after it he has had stiffness and pain in his back.  He said doctors told him not to do heavy lifting and take it easy.  He argues that in November 1990, Dr. Hovenden believed he continued to suffer from symptoms originating from the 1988 injury and his condition was not medically stationary.  While we are not unsympathetic to the employee's aches and pains, this evidence does not support a finding that he has suffered a loss in earning capacity, a legal standard by which we are bound.


Based on these findings, we conclude Alexander has not suffered a decrease in earning capacity since his injury in 1988.  Accordingly, we conclude he has not been "disabled" since that time and his claims for temporary total, temporary partial, unscheduled permanent partial, and vocational rehabilitation benefits must be denied and dismissed.


While under Vetter an award must he supported by a finding the employee had a decrease in earning capacity, it is important, nevertheless, to consider the findings of physicians who examined and evaluated the employee's back condition.  In March and April 1988, Dr. Horton, an orthopedic surgeon, diagnosed a lumbar strain and released him for work.  In May 1988, Dr. Scheinbert, an another orthopedic surgeon, concurred with Dr. Horton's evaluation of Alexander's condition.  Dr. Steege, a neurosurgeon, and Dr. McCollum, an orthopedic surgeon, examined the employee in October 1993, and diagnosed a back strain.  They also deferred to Dr. Horton's assessment that the employee was able to return to work shortly after the injury.  Further these two doctors believed Alexander had not suffered a permanent impairment and was not in need of any medical treatment.


The next question is whether Alexander is entitled to medical expenses.  In his application for adjustment of claim, he requested $108.00 for medical costs and $150.00 in related transportation expenses.  At the time of the employee's injury, AS 23.30.095(c) provided that a claim for medical treatment was valid and enforceable only if the employee or his treating physician gave notice of the treatment to the employer and board within 14 days after it was administered.  There is nothing in the record indicating this requirement was ever met by either the employee or his physician.  The statute also gives us the discretion to excuse such a failure if we find it to be in the interest of justice to do so.  No evidence has been presented indicating this expense was ever incurred or paid.  We find no basis for excusing the failure to give the required notice.  From the statements Strooband made at Alexander's deposition, it appears the employee is requesting the employer pay to have him seen by a physician and, if treatment is indicated, pay for that treatment.  At the time of injury, AS 23.30.095(a) provided that an employer was responsible to furnish medical treatment, but only for "the period which the nature of the injury or process of recovery requires."  Therefore, as a condition precedent to having an employer pay for medical treatment, there must be a medical determination that it is required by the nature of the injury or for the process of recovery.  We have no authority to pre‑approve medical expenses. In the case at bar, this precondition has not been met.  We find no evidence to raise the presumption that Alexander needs treatment at the present time.  Accordingly, his claim in that regard must be denied and dismissed.


The final question is whether the employee is entitled to attorney's fees.  Since we have awarded no compensation, he is not entitled to statutory minimum attorneys under AS 23.30.145(a). Similarly, his attorney was not successful in the prosecution of his claim and, therefore, he is not entitled to reasonable fees under AS 23.30.145(b).  Therefore, the employee's claim for attorney's fees must be denied and dismissed.


ORDER

1.  The employee's claim for temporary total, temporary partial, unscheduled permanent partial disability benefits and vocational rehabilitation benefits is denied and dismissed.


2.  The employee's claim for medical and related transportation expenses is denied and dismissed.


3.  The employee’s claim for attorney's fees is denied and dismissed.


Dated at Anchorage, Alaska this 10th day of March,1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder 


Russell E. Mulder,



Designated Chairman



 /s/ Marc Stemp 


Marc Stemp, Member



 /s/ Patricia A. Vollendorf 


Patricia A. Vollendorf, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may he appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Nathan T. Alexander, employee/applicant; v. Western Geophysical Co., employer; and CNA, insurer/defendants; Case No. 8803821; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 10th of March, 1994.



Charles Davis, Clerk
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