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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ROGER EVERETT,
)



)


Employee,
)


  Respondent,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9221607



)

C.R. LEWIS & COMPANY,
)
AWCB Decision No. 94-0052



)


Employer,
)
Filed with AWCB Anchorage



)
March 10, 1994


and
)



)

EAGLE PACIFIC INSURANCE GROUP,
)



)


Insurer,
)


  Petitioners.
)

                                                                                  )


We heard this petition to terminate the employee's workers' compensation benefits on January 20, 1994, in Anchorage, Alaska.  The petitioners were represented by attorney Robert B. Mason.  The employee was present and represented by attorney Chancy Croft.  The record closed at the conclusion of the hearing.


ISSUES

1.  Was Everett an employee of C.R. Lewis & Company on September 23, 1992 when he was injured?


2.  Is Everett entitled to actual attorney's fees and legal costs?


SUMMARY OF THE EVIDENCE

On September 23, 1992, Roger Everett and his co‑worker, Clark Smith, were loading pieces of heavy equipment onto a trailer at an equipment storage yard leased by West Cook Inlet, Inc. (WCI) at Beluga.  Beluga is a work site area west and across Cook Inlet from Anchorage.  While loading some of this equipment at approximately 8:00p.m., Everett’s right hand and arm were severely crushed.  Everett was flown to Anchorage for medical attention by C.R. Lewis & Company (C.R. Lewis).  Because it is undisputed that WCI did not have workers' compensation insurance covering Everett at the time of injury, C.R. Lewis accepted his claim and paid all benefits based on the provisions of AS 23.30.045.


Upon direct examination by C.R. Lewis' attorney, Clyde Russell Lewis (Lewis) testified that he was the president of C.R. Lewis during the summer of 1992.  He stated he was approached in June or July of that year by Chugach Electric (Chugach) to be the general contractor for the installation of a gas filtration system at the company's power station at Beluga.  Lewis explained that originally the contract envisioned installing the gas filtration equipment, doing the electrical work to power and control it, and constructing a building to house the equipment. (Lewis deposition at 4‑6).


Lewis testified that in preparing a bid for Chugach he proceeded to solicit bids from West Cook Inlet, Inc. (WCI) for construction of the building and doing the excavation and the concrete work.  Other subcontractors were contacted for the electrical and insulation work.  He said his company put together its own price for all the mechanical work and installation of the equipment. (Id. at 6‑7).  Based on its own figures and those submitted by subcontractors, C.R. Lewis submitted a bid of $148,185.00. Of this amount, $53,355.00 represented WCI’s bid.  (C.R. Lewis' bid estimate summary worksheet dated July 15, 1992).  Chugach rejected C.R. Lewis' bid.  To reduce the cost, Chugach eliminated the building from the contract and asked C.R. Lewis for a re‑bid. (Lewis dep. at 7).  The record reflects that by fax dated August 4, 1992, Lewis requested Roy Whitten of WCI to review Chugach's new proposal and provide him with a reduced bid.  Lewis testified and C.R. Lewis' records show that in response to his request, WCI submitted a revised bid of $10,327.00. (Lewis dep. at 10‑11; C.R. Lewis, bid estimate summary worksheet dated August 10, 1992).  Combining this figure with its own reduced estimate, C.R. Lewis submitted a bid to Chugach of $80,554.00. Chugach accepted this bid. (Lewis dep. at 9‑10).


In explaining the scope of the work to he done on the project as modified, Lewis stated:


[I]t involved taking a high pressure gas line and hooking it up to a filter assembly and then rerouting that line downstream from the filter assembly back into their equipment house.  And the scope of West Cook Inlet's work was to dig up the line, prepare a spot of ground to put the support for this filter assembly on and to build the support for the assembly.  It was a concrete support for that filter assembly.

(Id. at 10).


Lewis stated that in his dealings with Whitten of WCI it was never his intent for C.R. Lewis to hire any of WCI's employees. (Id. at 11).  He did testify that Whitten came to him and said he needed help with WCI's payroll.  Lewis agreed that C.R. Lewis would pay WCI's employees and deduct that expenditure from the $10,327.00.  Lewis said that putting two of WCI's employees, one being Everett, on C.R. Lewis, payroll was strictly to keep track of WCI’S costs.  The witness acknowledged that Everett had been paid for 13 hours of work on September 23, 1992.  However, he pointed out at the hearing that employee benefits were not taken out of Everett's checks.


Lewis also testified he never had any discussions with Whitten about moving some of WCI's equipment used on the project to a barge landing area so it could e transported from Beluga to Anchorage. (Id. at 16; 21).  He said if Whitten had barged his equipment back to Anchorage before the Chugach project started, C.R. Lewis could have rented equipment from another company in Beluga it had used in the past.  Lewis said that company was strictly a leasing company and did not provide operators. (Id. at 14‑15)  Further, Lewis stated C.R. Lewis did not have the right to hire or fire Everett during this project at Beluga. (Id. at 20).  Finally, the witness testified C.R. Lewis' subcontract with WCI ended between 2:00 and 3:00 p.m. on September 23, 1992, the day of Everett's injury.


On cross‑examination by Everett's attorney, Lewis stated there was never a written contract between C.R. Lewis and Whitten or WCI. (Id. at 22).  He could not remember getting anything in writing back from Whitten after sending his August 4, 1992 fax. (Id. at 31).  Further he stated that while he went to the Beluga site before the project was started, he was not accompanied by Whitten or anyone else from WCI. (Id. at 31).  He also said he could not remember talking with anybody from WCI when he was there. (Id. at 31‑32).


While Lewis knew C.R. Lewis paid its employee's air transportation back and forth from Anchorage to Beluga, he was not sure if Everett's air fare was paid by C.R. Lewis.  However, he said because WCI could not meet its payroll, it would logically follow that C.R. Lewis paid Everett's air transportation (Id. at 41).  He stated all contractor and subcontractor employees, including Everett, would have been housed at Chugach's camp at Beluga. (Id. at 34‑36).


Lewis testified that between August 15 and September 30, 1992, C.R. Lewis issued pay checks to Everett and there was nothing on them indicating he was not an employee.  Lewis stated his records reflect C.R. Lewis paid Everett for 13 hours of work on September 23, 1992, the day of the accident.  He also acknowledged the pay checks showed C.R. Lewis had given Everett an employee number.


Lewis testified that under the contract with Chugach, certain specifications had to be met regarding WCI'S work in removing soil and doing the concrete work.  He said it was C.R. Lewis' responsibility to perform quality control. However, he testified C.R. Lewis' representative on the project was never told to maintain a close watch on type of fill used or the concrete mixture.  He said it was WCI’s people who knew how to do those things. (Id. at 48).  He never knew whether Whitten or any other representative of WCI was ever on the Chugach work site.


Roy Whitten testified there were two WCI companies doing business in the Beluga area at the beginning of the summer of 1992.   One was a construction company (WCI Construction)

 owned 100% by his wife Jean, now deceased.  The other was a heavy equipment leasing company (WCI Leasing) owned 50% by his wife and 50% by himself.  He also was the sole owner of Whitten Associates, and, as such, did bid consulting work for both of the WCI companies. (Whitten dep. at 6‑10).


Whitten testified that around the end of July 1992, WCI Construction closed down operations at Beluga because his son had recently died and both he and his wife were having serious health problems.  He said this meant all of WCI Construction's employees, including Everett, Clark Smith, the superintendent at Beluga, and Mark Rogers, the company's accountant, were laid off in late July or early August 1992. (Id. at 12; 21‑22; 48).


Regarding Chugach’s, gas filter project, Whitten testified that sometime in August 1992, after Chugach had rejected C.R. Lewis' first bid, he called Lewis and told him WCI Construction was closing down for the year and he intended to have some of WCI’s equipment barged out of Beluga later that month. (Id. at 18‑19; 26).  According to the witness, Lewis was distressed at this news because C.R. Lewis did not have any equipment at Beluga and he had been depending on WCI in this regard.  Whitten said he agreed to lease WCI’s equipment to C.R. Lewis.  He said part of the agreement was that, after the Chugach project was completed, C.R. Lewis would get some of the equipment to the barge landing site so it could be shipped back to Anchorage. (Id. at 26; 31‑32; 51).  Specifically, Whitten testified:


Well, I'm ‑‑ I'm ‑‑ I have to tell you I'm not sure just exactly how it was promised when I called and asked him.  I told him that we was not going to be able to do the job and I told him that we would leave the equipment there if it was going to put him in a bind.  I had worked for --  C.R. Lewis and I have worked together for many years -- together.  And I had great respect for their operation and I told him whatever was necessary, for us to leave the equipment there.  But I wanted to get it back to the barge landing when they got through with it for me to ship back to Anchorage.

(Id. at 32).


One of the pieces of equipment which was to be used on the project and then barged back to Anchorage was a Cobelco front end loader.  Whitten said he was negotiating with John Overland to lease that piece of equipment for his snow removal business later that year. (Id. at 27; 38).  He also testified that he told Lewis that WCI had no employees on its payroll and he was welcome to use them. (Id. at 18‑19).


Whitten testified there was never an agreement between WCI and C.R. Lewis in August or September 1992 that WCI would be C.R. Lewis' subcontractor on the Chugach project. (Id. at 48‑50).  He stated that neither he nor anyone else connected with WCI Construction ever gave Everett or Smith any instructions on how to perform their work on the Chugach project. (Id. at 52).


Robert S. Brewer testified that he was C.R. Lewis' piping foreman on the project. (Brewer deposition at 4).  He said on direct examination by C.R. Lewis' attorney, that WCI's involvement was as a subcontractor to do some excavating, pouring concrete for filter support, and installing some protective bollards around the filter.  Brewer said WCI used one of its backhoes to do its work at the project site.  He also stated that WCI's Cobelco front end loader was used at the airport to unload freight off of a sky van onto C.R. Lewis' flatbed in early September. (Brewer deposition at 4‑6).


Regarding WCI's work, Brewer testified that his influence was only to tell Everett and Smith what needed to he done.  He did not tell them how to do things like mix and pour concrete.  It was his understanding that as a part of the project closeout, all of C.R. Lewis' and WCI's equipment had to be removed from Chugach's yard. (Id. at 8).  It was also his understanding that Everett and Smith were going to load their equipment up and send it back to Anchorage on a barge on September 23.  This, he said, did not affect C.R. Lewis in any way.  He testified that he did not have any control or supervision over that activity.  The witness said he was never told by anyone that it was C.R. Lewis' responsibility to get WCI's equipment to the barge landing area.  Brewer stated he never thought Everett was an employee of C.R. Lewis and he never told him he was an employee.  He understood that Smith was Everett's foreman for WCI.  Brewer said he did not have the right to hire or fire either Everett or Smith. (Id. at 9‑10).


On cross‑examination, Brewer testified the only people he had any contact with from WCI at the project were Everett and Smith. (Id. at 15).  The witness testified he told Everett and Smith what and when to excavate, build, pour, backfill, compact, and do the final grading.  He stated that when the bollards were poured on September 23, 1992, WCI's contract was completed. (Id. at 20‑22).


Brewer testified that he never told Everett or Smith at any point during or after the project had been completed that they were employees of C.R. Lewis. (Id. at 27).  He stated he was a working foreman and, as such, provided fitters on his crew with direction as to what needed to be done and when it needed to be done but he did not tell them how to do the details of their work.  Brewer acknowledged this was basically the same working relationship he had with Everett and Smith. (Id. at 30‑31).


Regarding statements made on direct examination that Everett's activity at the time of injury did not affect the subcontract between C.R. Lewis and WCI, Brewer acknowledged he had no knowledge of contents of such a subcontract. (Id. at 31‑37).  Regarding the witness' earlier statement that he did not have the right to fire Everett, he testified he would have brought a question of his poor performance to the attention of C.R. Lewis' management people and let them handle it.  He allowed he would have had to follow the same procedure if he was having a similar problem with one of his fitters. (Id. at 46‑47).


Roger Everett testified that he had worked for WCI on a seasonal basis most of the time from October 1984 until July 1992. (Everett deposition at 5).  Upon direct examination by C.R. Lewis' attorney, he stated that he has operated numerous types of heavy equipment and also knows how to operate a batch plant. (Id. at 8).  Everett believes he worked for C.R. Lewis from sometime in July to September 23, 1992 when he was injured.  He said he was told he became an employee of C.R. Lewis by Whitten, Smith, and Brewer.  Everett testified he also thought he had been hired by C.R. Lewis because it needed someone to run the batch plant and he was the only one that could do that. (Id. at 11‑15; 25).


Everett testified that while on the Chugach project, he flew to Anchorage and back on weekends and this expense was paid for by C.R. Lewis. (Id. at 17).  He stated that while working either for WCI or C.R. Lewis during the summer of 1992, he stayed at Chugach's camp.  It was his understanding that while working on the Chugach projects his room and board was being paid by C.R. Lewis.
(Id. at 18). Everett mentioned that during the project, he operated WCI's leased service truck, backhoe, loader, welder, and concrete truck. (Id. at 20‑23; 38‑40).


Everett stated it was his understanding that Smith was a foreman for C.R. Lewis on the Chugach project.  He said Smith was being paid by the company as a foreman and he supervised Everett’s activities regarding what and when something had to he done.  He also testified that on occasion when Smith was not present, he was given general directions by Brewer. (Id. at 40‑43).


Regarding the events of September 23, 1992, Everett testified most of his clay was taken up straightening up around the work site and back grading around the stations.  He stated that late in the afternoon, between 3:00 and 4:00 p.m., the cleanup work was completed and he started moving equipment off the work site.  According to Everett, after dinner around 7:00 p.m., he proceeded to finish taking equipment off the site and moving it back down to WCI’s yard.  He testified that the accident occurred in the process of loading buckets onto a flatbed trailer so they could he barged back to Anchorage.  Everett stated the Cobelco loader, which had been used at the project site that day, had been converted into a forklift and was being used to load the buckets onto the trailer.  Smith was operating the Colbelco forklift at the time of accident. (Id. at 47‑52; 60).  He stated he was in the yard for about a half an hour when the accident occurred.  Everett testified that he had no knowledge of an agreement between C.R. Lewis and WCI to have equipment barged from Beluga to Anchorage in September 1992. (Id. at 60).  He explained that it was quite common for WCI to have some of its equipment barged back to Anchorage after the end of a season. (Id. at 57).


Clark Smith testified at the hearing that he was a WCI employee in the summer of 1992 up until August when he went to work for C.R. Lewis.  He said he was told by Whitten that WCI was closing down for the year and he would start working for C.R. Lewis at Beluga.  Smith stated he thought he was a C.R. Lewis employee due to the fact C.R. Lewis issued him his pay checks, gave him an (Employee number, gave him his orders through Brewer, and paid for his air travel between Beluga and Anchorage.  He stated he was paid by C.R. Lewis for a full day of work on September 23 and four hours of work on September 24, 1992.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

C.R. Lewis claims it should not be liable for any further workers' compensation to Everett for two reasons.  First, it argues Everett was an employee of WCI on September 23, 1992 when he was injured.  Second, C.R. Lewis asserts that it is not liable under AS 23.30.045(a)
 because the subcontract between it and WCI concluded on the afternoon of September 23, 1992, several hours before Everett was injured.


Everett, on the other hand, argues C.R. Lewis was his employer when he was injured.  Even if this were not the case, he contends C.R. Lewis is still liable for his benefits since he was working for WCI, an uninsured subcontractor.


Since it is undisputed that Everett was working for someone on September 23, 1992 when he was injured, we first consider whether he had an employment relationship with C.R. Lewis.  First, we must apply the correct legal test to make this determination. Everett suggests the "contract of employment" test the Alaska Supreme Court relied on in Selid Construction Co. v. Guarantee Insurance Co., 355 P.2d 389, 393 (Alaska 1960).  The court in Ruble v. Arctic General, Inc., 598 P.2d 95, 96‑97 (Alaska 1979), pointed out that the Selid Construction Co. test was designed to differentiate an employee from an independent contractor. The question of whether Everett was an independent contractor has not been raised in the Case at bar. C.R. Lewis urges us to apply the three‑part test set out in Ruble.  That case differs from the one at bar, however, because in it initially one defendant either admitted or was found to be the employer of the injured employee.  "Once an initial employment relationship is determined, then the three‑prong test of Ruble is used to determine whether one or both of the employers is responsible for the employee's compensation using a joint employer‑lent employee analysis." Foster v. City of Larsen Bay and Matrix Const., AWCB; No. 90‑0080 at 9 (April 24, 1990).


In Foster, the panel believed the presence or absence of a contract of hire was the key in determining whether an initial employment relationship existed between the employee and one of the alleged employers.  (Id.)  We agree with that analysis and apply it in this case.


Since it is undisputed that an express contract of hire never existed between C.R. Lewis and Everett, we consider whether there was an implied employment relationship between the two.


In Childs V. Kalgin Island Lodge, 779 P.2d (Alaska 1989), our court stated in this regard:


An implied employment contract is formed by a relation resulting from 'the manifestation of consent by one party to another that the other shall act on his behalf and subject to his control and consent by the other so to act.'


The Board should make its determination whether an implied contract was formed by considering all the factors in light of the surrounding circumstances.  This court has adopted the position that '[o]rdinarily no single feature of the relation is determinative . . . and each case must depend upon its own facts.'  Furthermore words and acts of the parties should be given such meaning as reasonable persons would give them under all the facts and circumstances present at the time in question.

(Citations omitted).


According to Everett, he started working for WCI at Beluga at the beginning of the summer of 1992, and continued to do so until sometime in July when WCI closed operations for the season.  Based on the fact that someone told him he was working for C.R. Lewis, he started working on the Chugach project in August.  He and Smith were instructed by Brewer to uncover the gas line, excavate the ground, build the concrete support for the gas filter, cover the gas line, do the final grading, and move the equipment they were using off the job site.  From the time Everett started working on Chugach's gas filtration system in August until approximately 8:00 p.m. on September 23, 1992, when he was injured, every pay check he received was issued by C.R. Lewis.  He was also issued a company number which appeared on the checks.


It is undisputed Everett went to C.R. Lewis' office in Anchorage on occasion to pick up his pay checks.  Everett flew back and forth between Anchorage and Beluga on a commercial air carrier on week‑ends and this expense was paid for by C.R. Lewis.  He testified he took his orders from Smith, who he considered a C.R. Lewis foreman.  Everett also stated it was his understanding that his food and lodging at the Chugach site were paid for by the company.  He never was asked to pay these expenses.  From these facts it is apparent Everett assumed he was an employee of C.R. Lewis during the time in question, and C.R. Lewis held out to him that, for all intents and purposes, he was an employee.


Another factor to consider is the type of work Everett was performing.  Obviously, he was doing different work than the company's pipe fitters.  He was to help excavate the ground, build the support, and mix and pour the concrete for the support.  However, all of his functions were directly related to C.R. Lewis contract responsibilities to install the gas filtration system.  Everett's job duties began at the outset by uncovering the pipe and were not concluded until equipment was removed for the job site after the filter had been installed.  Everett and the C.R. Lewis' crew did not work separately, but hand‑in‑hand throughout the project.


C.R. Lewis submits it was not Everett's employer because it did not have the right to control the details of Everett's work.  Brewer testified it was Everett's job to help in the construction of the concrete support and he did not influence or control how that was done.   On further questioning, however, Brewer allowed that this included telling Smith and Everett what and when to excavate, build, pour, backfill, compact, do final grading, and move equipment off of the job site at the conclusion of the project.  He also acknowledged he did not tell the fitters on his crew how to do the details of their work either.  Similarly, Brewer stated he did not have the right to f ire Everett.  He said he would have to voice his concern to management personnel if there was a problem and let them deal with it.  Again, Brewer allowed this is the same procedure he would have had to follow if he had a problem with one of his fitters.  Since Brewer had the same degree of influence or control over the details of Everett's work as he did his own fitters, and had the same lack of authority to personally deal with Everett and his own fitters, we find no basis to distinguish Everett from C.R. Lewis' crew.


Having considered all the factors in light of the surrounding circumstances, we find an implied contract of employment existed between Everett and C.R. Lewis on the Chugach gas filtration project.  C.R. Lewis argues it is not liable for Everett's injury which occurred at 8:00 p.m. on September 23, 1992, because any work he was doing on the Chugach project had ended at approximately 3:00 that afternoon.  We cannot accept this argument.  When he was injured, Everett was helping load equipment which had been used on the Chugach project onto a trailer.  C.R. Lewis paid him for a full day's work (13 hours) on the 23rd, and this included the work he was doing when he was injured.  We conclude that Everett was an employee of C.R. Lewis on the Chugach project, and that employment continued until the time he was injured.  Accordingly, C.R. Lewis' petition to terminate Everett’s workers' compensation and related benefits must be denied and dismissed.


The final question to be determined is Everett's entitlement to actual attorney's fees and legal costs in the amount of $5,661.53. His attorney claimed reasonable fees under AS 23.30.145(b), and pursuant to 8 AAC 45.180(d)(1), filed an affidavit itemizing the hours expended and the extent and character of the work performed.  The affidavit stated that, as of October 15, 1993, attorney's fees came to $4,772.50 and legal costs came to $384.03, for a total of $5,156.53. At the hearing, Everett's attorney supplemented his October 15, 1993 affidavit by claiming an additional three hours of his time had been expended since his first filing.  This added an additional $525.00 to the sum claimed.


In awarding reasonable attorney's fees under 8 AAC 45.180(d)(2), we are to consider the, "nature, length, and complexity of the services performed, the benefits resulting to the compensation beneficiaries from the service, and the amount of benefits involved."


In this case, the employer petitioned us to terminate its obligation to pay the employee any further workers' compensation benefits based on its reassessment that it is not liable under AS 23.30.045(a). Croft started to work on Everett's case on October 14, 1993 it was heard on January 20, 1994, not a particularly long period of time.  This case was complex from both a factual and legal point of view.  The petition was filed approximately a year after the accident occurred resulting in documents being lost and witnesses that could not be located.  The legal concepts involving employees and employers and other related relationships are varied and, often times, extremely perplexing.  The benefit Everett derived from Croft's services is that now it has been determined that he was an employee of the employer and has rights under the Alaska Workers' Compensation Act.  Previously those rights were, at best, tentative.  Regarding the amount of benefits, we do not have any evidence of what is involved.  Based on these facts, and the employer's failure to object to the specific fees and costs, we find them reasonable should be paid by the employer.


ORDER

1.  The employer's petition requesting Everett's workers' compensation benefits be terminated is denied and dismissed.


2.  The employer shall pay the employee's attorney his actual fees and legal costs in accordance with this decision.


Dated at Anchorage, Alaska this 10th day of March, 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder 


Russell E. Mulder,



Designated Chairman



 /s/ S.T. Hagedorn 


S.T. Hagedorn, Member



 /s/ Patricia A. Vollendorf 


Patricia A. Vollendorf, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Roger Everett, employee/respondent; v. C.R. Lewis Company, employer; and Eagle Pacific insurance Group, insurer/petitioners; Case NO. 9221607; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 10th day of March, 1994.



Brady D. Jackson, III, Clerk
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    �AS 23.30.045(a) provides:


	An employer is liable for and shall secure the payment to employees of the compensation payable under AS 23.30.041, 23.30.050, 23.30.095, 23.30.145, and 23.30.180�23.30.215. If the employer is a subcontractor, the contractor is liable for and shall secure the payment of the compensation to employees of the subcontractor unless the subcontractor secures the payment.










