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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

DEBRA J. GLODOWSKI,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9132396



)

PROVIDENCE HOSPITAL,
)
AWCB Decision No. 94-0054



)


Employer,
)
Filed with AWCB Anchorage



)
March 11, 1994


and
)



)

AETNA CASUALTY & SURETY CO.,
)



)


Insurer,
)


  Defendants.
)

                                                                                  )


We heard this claim for temporary total disability benefits and medical costs in Anchorage, Alaska on January 20, 1994.  The employee was present and represented herself.  The employer and insurer were represented by attorney Constance Livsey.  The record closed when the hearing concluded.


ISSUES

1.  Whether the employee's alleged tendinitis, stomachaches and headaches were caused by "radiowaves" beamed by the employer.


2.  If the above conditions are found to be work‑related, whether the employee was disabled as a result.


3.  Whether the employer conducted a hand washing experiment which may have injured the employee.


4.  Whether the employer manipulated the employee's computer, keyboard, or monitor with "radiowaves," thereby causing invasion of privacy, willful mischief, labor law violation and career damage, which disabled the employee from November 1991 through June 1993.


SUMMARY OF EVIDENCE AND TESTIMONY

The employee alleges an injury date of September 25, 1991.  The prehearing conference summary dated October 5, 1993 states the employee alleges invasion of privacy, wilful mischief, labor law violation and career damage, "plus expectations in resolution of issues."  (Prehearing conference summary served October 6, 1993).


The employee worked as a medical transcriptionist for the employer from June 18, 1987 through September 26, 1991.  She alleges, among other things, that while employed there, the employer engaged in a practice of beaming radiowaves at her,  not only while at work, but also into her home.  She also alleges she suffered headaches, stomachaches and tendinitis from the radiowaves.


The employee testified that the "radiowave nonsense" began in July 1991 after she returned from a three‑week vacation in Wisconsin. (Employee dep. at 75).  She testified her work desk was set up for an "investigation" which caused her computer keyboard to type letters other than those she was typing.  This slowed down her ability to work. (Id. at 76‑77).  In addition, the employee testified her computer laughed at her once.


She testified that her home computer began to act up, too.  For example, the home computer would type a whole line of "t-z‑t‑z‑t‑z‑t‑z" letters, like it was laughing at her.  However, the home computer was not connected technologically to the employer's computer system, and the employee does not have a modem. (Id. at 80).  The employee testified these problems also began after she returned from vacation.


The employee testified that the computer problem became so bad at work that it caused her to cry.  However, she did not want to or choose to cry; she stated that the "computerized thing" seemed to have the ability to "get into my tear ducts."  (Id. at 84, 94).  She testified she also began to get headaches. (Id. at 87).


Soon, the employee began to hear people knocking on the back (exit) door. (Id. at 88).  The other employees ignored it, but the employee checked the door, and no one was there.  Eventually, she complained to one of the supervisors that the "nonsense and craziness" was driving her crazy, and she wanted it to stop.


In addition to putting incorrect letters on her computer screen, the employee alleges the radiowaves also required her to engage in a game called "Pathfinders," in which she had to choose "A, B or C" in determining career goals. (Id. at 104) The employee estimated this game began in October 7, 1991.  The employee testified the game may have lasted for a week, but the radiowave is still going on, "incessant, insane." (Id. at 105‑06).  The employee testified that although she has moved a couple of times, the radiowave is still with her. (Id. at 108).


The employee also asserted that the radiowave has also invaded her children at times. (Id. at 109).  She further alleges her young son was conceived under, or at the direction of the radiowave, or that the radiowave created him. (Id. at 120‑22).


The employee testified that the "constant irritant" also caused her to get headaches, stomachaches, and tendinitis.  However, she reckoned that the tendinitis could have been caused by either the radiowave or from her effort to increase her typing speed. (Id. at 130‑31).  The employee asserted she left work on September 25, 1993, and quit because of the radiowave.


Finally, the employee asserts that the employer is using the radiowaves to conduct a hand washing experiment on her.  She claims the radiowave sometimes tells her to wash her hands after wiping "boogers" from her son's nose, and other times it does not do so.  She alleges there is no consistency in the radiowave’s instructions.  She also contends the radiowave continues to interfere and influence aspects of her life. (Id. at 162‑65).


The employer denies it owes the employee any workers' compensation benefits.  The employer asserts the employee is mentally ill and has not sustained a work‑related injury.  It supports this contention with several medical records, including those of the employee's visits to Alaska Psychiatric Institute (API), Charter North Hospital, the Langdon medical clinic and a medical report of an examination it requested from Steven Raffle, M.D., a psychiatrist.


Patricia  Barnard, the employers's Assistant Administrator for Administrative Services testified at the hearing.  She stated that the employer never conducted any kind of investigation on the employee or her work area.  She testified that the employee's behavior was so strange that other employee's became fearful.  Barnard added that the employee's transcription errors increased during her tenure there.  Finally, Barnard testified the employee was suspended when she walked away from her work station on September 25, 1991 without prior notice.  Barnard testified the employee was told she would need to get a psychiatric evaluation and fulfill other requirements before the employer would lift the suspension and allow her to return to her transcription duties. (November 22, 1991 letter by Sister Dona Taylor, Administrator).


The employee was taken to Charter North Hospital on October 11, 1991.  While there, she was examined by psychiatrist Marijeanne Moore, D.O., on October 12, 1991.  The employee alleged to Dr. Moore that her keyboard had been "bugged."  She further alleged her house was bugged because she heard mumbling or low level background noise which could not be attributed to her fluorescent lights.  She also mentioned the "AA wink" and the pathfinders game.  When Dr. Moore asked the employee to explain her behavior, the employee would only respond: "Get Harry Schreiber. (Moore October 12, 1991 evaluation at 1).


Dr. Moore diagnosed under Axis I, schizophreniform disorder, "manifested by a several‑month history of delusions, hallucinations, marked loosening of associations, flat affect, disturbed functioning in work, social relations and no clear evidence of mood disorder or organic disorder." (Id. at 4).  Dr. Moore also wanted to rule out organic psychosis, and she explained to the employee that further evaluation in this area was highly recommended.  Under Axis IV, Dr. Moore diagnosed "some job stress."


Dr. Moore noted the employee refused to get further evaluation because she felt the problem stemmed from a conspiracy by the employer and Alcoholic's Anonymous.  Because of lack of commitment criteria, the employee was allowed to leave the hospital.


The employee was evaluated by Stephen Raffle, M.D., a psychiatrist, on November 3, 1993.  Dr. Raffle performed a comprehensive evaluation and also reviewed medical records, which included, among other reports, evaluations of the employee by Alaska Psychiatric Institute in 1993, and the Langdon Clinic and South Central Counseling in 1992.


Dr. Raffle diagnosed Paranoid Delusional Disorder which the employee had been suffering for years.  Regarding work relatedness, the doctor stated: "I do not believe any actual factors occurred at the work place to cause an aggravation or acceleration or the development of her symptoms . . . [N]othing in her employment contributed either to her present condition or problems that existed in the past." (Raffle report at 9‑10).


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.265(17) provides:


"[I]njury means accidental injury or death arising out of and in the course of employment, and an occupational disease or infection which arises naturally out of the employment or which naturally or unavoidably results from an accidental injury;


"injury" . . . further includes an injury caused by the wilful act of a third person directed against an employee because of the employment; "injury" does riot include mental injury caused by mental stress unless it is established that (A) the work stress was extraordinary and unusual in comparison to pressures and tensions experienced by individuals in a comparable work environment, and (B) the work stress was the predominant cause of the mental injury; the amount of work stress shall be measured by actual events; a mental injury is not considered to arise out of and in the course of employment if it results from a disciplinary action, work evaluation, job transfer, layoff, demotion, termination or similar action, taken in good faith by the employer . . . .


Although the statutory presumption applies to most injuries, recent legislation precludes its application to certain mental injuries.  Under the 1988 amendments to the Alaska Workers' Compensation Act, the statutory presumption for mental injuries caused by mental stress was changed.  AS 23.30.120(c) states: "The presumption of compensability established in (a) of this section does not apply to a mental injury resulting from work‑related stress."  Accordingly, the employee does not get the benefit of the presumption and therefore must prove all the elements of the claim by a preponderance of the evidence.


However, we first determine whether the employee was disabled by headaches, stomachaches, or tendinitis.  We find the statutory presumption applies to these alleged injuries.

The presumption, found in AS 23.30.120(a), states in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


The Alaska Supreme Court has held that the presumption applies to any claim for compensation under the Alaska Workers' Compensation Act.  This includes issues of the work relationship of the original injury or aggravations or accelerations of pre-existing conditions, or combinations with those pre‑existing conditions.  Burgess Construction v. Smallwood  (Smallwood II), 623 P.2d 312, 316 (Alaska 1981).


Before the statutory presumption attaches to a claim, the employee must establish a preliminary link between the injury and employment.  Burgess Construction v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II). This link is established when the employee presents "some evidence that the claim arose out of, or in the course of, employment . . . ."


"[I]n claims based on highly technical medical considerations medical evidence is often necessary" to establish the link.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of available lay evidence and the complexity of the medical facts involved."  Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


If the employee presents sufficient evidence to establish the link, the presumption attaches and shifts the burden of production to the employer.  Wolfer, 693 P.2d at 870.  The employer must then present substantial evidence to overcome the presumption. Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion." Miller, 577 P. 2d at 1046 (quoting Thornton v. Alaska workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)). If the employer produces substantial evidence, the presumption drops out, and the employee must then prove all the elements of his claim by a preponderance of the evidence. Id. at 870.


We find no medical evidence that the employee suffered headaches, stomachaches or tendinitis from work.  The only evidence she suffered from these conditions is her own testimony.  Because we find the employee is suffering from delusional behavior, we find this is a medically complex case.  Thus, we find her testimony alone is insufficient to raise the statutory presumption.  Therefore, the employee's claim for benefits based on these conditions is denied and dismissed.


We next address the employee's allegations that she suffered a compensable injury due to invasion of privacy, willful mischief, labor law violations or career damage.  The employee did not articulate how she may have suffered a compensable injury under any of the above theories.


In reviewing these theories, we deny and dismiss the requests for benefits based on labor law violations and career damage.  If the employee is claiming benefits these benefits based on a "wilful act of a third person directed against an employee because of the employment," her claim is denied and dismissed.  We find no evidence to raise the statutory presumption or otherwise support her claim under these theories.


Regarding her claims based on invasion of privacy and willful mischief, we find no medical evidence to support her claim under these theories.  Even assuming these alleged injuries or theories are not mental stress injuries, we find no evidence (medical or non‑medical), other than the employee's testimony, to support her allegations.  We assume her claims under these theories arise from her contention that the employer invaded her work space and home with radiowaves.  We find that these alleged injuries are also medically complex.  Medical evidence is therefore needed to raise the statutory presumption.  We find no such supporting evidence in the record.  Since the employee failed to raise the statutory presumption, her claim for benefits based on these injuries is denied and dismissed.


Next, we must decide whether the employee has proved all the elements of a claim for benefits based on mental injury caused by mental stress.  We find no evidence to support such a claim.  We find the medical evidence overwhelming that the employee is suffering from a delusional disorder, specifically paranoid delusional disorder.  This finding is supported by the medical reports of Dr. Moore and Dr. Raffle.  Because the employee is suffering from this disorder, we find no "actual events" with which to measure any work stress.  AS 23.30.265(17).


Finally, we address whether the disciplinary action and suspension by the employer was taken in good faith.  We find, based on the employee's delusional behavior, that the employer's request that the employee get a psychiatric evaluation and necessary follow up treatment was reasonable and taken in good faith.  Therefore, we conclude the employee's paranoid delusional disorder did not arise out of and in the course of employment.  Her claim for temporary total disability benefits is therefore denied and dismissed.


 The employee also requests medical benefits under AS 23.30.095.   We have concluded the employee did not sustain a work injury while working for the employer.  Accordingly, her claim for medical benefits is also denied and dismissed.


ORDER

The employee claim for temporary total disability benefits and medical costs is denied and dismissed.

Dated at Anchorage, Alaska this 11th day of March, 1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.R. Torgerson 


M.R. Torgerson,



Designated Chairman



 /s/ S.T. Hagedorn 


S.T. Hagedorn, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Debra J. Gladowski, employee/applicant; v. Providence Hospital, employer; and Aetna Casualty and Surety Company, insurer/defendants; Case No. 9132396; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, this 11th day of March, 1994.



Brady Jackson III, Clerk
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    �Alaska Psychiatric Institute physicians diagnosed delusional paranoid disorder, with psychosis.  The Langdon Clinic diagnosis by Greg McCarthy, M.D., was adjustment disorder with mixed emotional features.  The Southcentral Counseling Center diagnosis was psychotic disorder.







